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COVID 19 Crisis and Jurisprudence

Mr. P. K. Bhattacharyya
Dr. Vishal Kumar
Dr. Rumna Bhattacharyya

“Those who can make you believe absurdities can mgk&e commit atrocities”

...... (Voltaire French thinker 1765)

Abstract
This working paper aims at hypothesizing as to whethe present covid-19 crisis originated ons32ecember
2019 from the Wuhan laboratory Institute of Virojpg province of the People’s Republic of China,ldbe the
turning point of global socio economical jurisprue causing deaths of millions citizens worldwidenglwith its
disastrous impact on human, social and economi@l¢exand now is spinning on the point of needle of
International Court of Justice(ICJ) under Article5 df the Constitution of world health organizatioWHlO) as
many more members countries of who have lodged aontgphnd lawsuits against the Govt. of China betbe
said ICJ
Keywords: Covid-19, Socioeconomics, WHO - Constitution, Artic75 Wuhan province of china, Virology

Introduction

The Chinese Health authorities by 31 December 20f6rmed the World Health
Organization (WHO) about the several cases of ratpy failures, reasons not known and
thereafter on 20 January 2020 confirmed the trasson of Covid 19 corona virus beyond
control. The WHO declared it a pandemic or" March 2020, epi-centred in the Wuhan
Laboratory institute of Virology. The Govt of Indimposed Lockdown and social distancing
w.e.f 2B March 2020 in order to arrest its spread and #gregicity thereof being continued
as yet. The whole world seems to be stagnated owimgounting death-dance of population
worldwide originated in the Wuhan province of treople’s Republic of China of which the
number figures more than 11 Lacs 70 thousanddait (eleven Lacs seventy thousands). No
proper vaccines are yet found administrable uniii@cal trials.

Many international countries have filed lawsuitgl @momplaints against the China Republic
before the International Court of Justice at Haguer Covid -19 and the Novel corona virus.
SARS-COV-2 on the conduct of China violating Amsgl 21, 24 and 64 the WHO -
constitution. But the Jurisdiction under Article #F the WHO-constitution is being
vehemently argued by the Chinese defence lawyeth thie standpoint of Lack of
Jurisprudence and Lack of Enforcement power. Cangdly, by the conjoint study of WHO-

1 Research Scholar, ICFAI University Jharkhand.
2 Assistant Professor, ICFAI University, Jharkhand.
3 Professor, ICFAI University, Jharkhand.
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Constitutional Articles 21, 22, 75, 64, 63, 18 titere appears to be a preliminary impediment
and Conflict of Articles in between in general angarticular whether 1ICJ could enforce its
order and thus the socio-Economic —Jurisprudencesscthe world constitution shall be
subject to a greater interpretative conclusion@ngatures.

In our Indianism concept, the Goddess of LearnMga Saraswati, is the ‘Pure —Science’
while her glamour-sister, the Goddess of WealthaMaxmi is the ‘Applied —Science,
Likewise the Articles of any constitution (WHO dis iconstituent-Basic Document ™49
Edition up to 31 May 2019 Annexure |. Members of Wihdividual constitutions, Articles
are pure science and Rules applied Science withen éncompassment of the New
Jurisprudence ,the pristine glamour of Law ,stédleds a reversal radical study in view of
arousal of cometic. Covid 19 crises as to whethe&as plan demic or Pandemic or both.

Preface

After going through the introductory through th&@ductory part of Covid -19 Potential legal
actions against China Vide William Julie .Attornegw, Paris Bar Wj@ Wy advocate.com
and Sophie Menegon DM@ wijavocate.com and Peterol zerecipient of the diploma of the
Hague and WHO —constitution, chapter (I)(to XIX)tidle 1 to Article 79 read with World
Health Assembly WHA Resolutions 51.23 (15 Septen2id@®5) and WHO —Basic Documents
49" Edition 2020 up to 31 May 2019 Rules 224 paged Amaexure altogether up to paged
238 and time Line of the Covid -19 pandemic Chrogyl detailed in the Languages
downloaded (Vide https:// en.m.wikipedia.org /wikiTimeline of Covid -19 pandemic in
January 2020 72/72, IT appears that Now the higher has come to introspect the fate of
International Legal actions taking China to thesinaitional court of Justice over Covid -19
already initiated at the instance of various ingional Member states of WHO under
Annexurel of the said Rules of Procedure of Worlehlth Assembly ,WHO —BD -49
Edition.

The Jurisdiction of ICJ /Article 75 of WHO constittn under chapter XVIII — contemplates
‘any question on dispute concerning the interpi@tabr application of this Constitution

which is not settled by negotiation or by the Headissembly shall be referred to the
International Court of Justice in Conformity withate of the Court unless the parties
concerned agree on another mode of settlement.

Now the question arises, if the Respondent —Choes ahot agree/to be in ad-idem, then the
Verb and Vibrancies of Functions Article No2 undbaapter 11 of the WHO (i.e Jurisdiction
of settlement to ICJ) constitution can’t achieve dbjective as envisaged [ (a) to (v)= at
Article-2 (i a,22 sorts of functions)

As perArticle-76 of WHO constitution ICJ can progicin advisory opinion on any Legal
guestion arising within the competence of orgaipdVHO if the Director —General on

behalf of organization appears before the ICJ asqoibed in Art 77. As such an advisory
opinion does not equate to any directive ordenif dispute be referred to court under Art 70.
Out of altogether XIX-Chapter in WHO Constitutiodespite Chapter VI (The executive
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Board, Art24 to 37 +committees chapter VIII Art 88 42) there exists no any Executive
Enforcement of ‘ICJ" advisory opinion on any Legsgdue or dispute redressal mechanism by
and between the member of the WHO at ANNEXES —pade 227 constitutional Basic
Documents 49 the Edn. The Chapter IV Art 9, suppl@n®?006 categories the Organs (a)
Health Assembly (b) Executive Board (c) The Seci@tairt 9 to 37 but the most pertinent
functions under Ary.18 of the Health Assembly nowghempowers to any executive power
instead shall have the Authority to make recommgods as per Art.23/CH. V to members
with respect to any matter within the competence/efO

The overall survey of functions of Health AssemhBly 18 /ch V only to recommendations.
Even the legal capacity privileges and immunitiadar Chap. XV/Art 66 in the territory of
each member though to supervised by organizatiginpily subject to any advisory opinion
by the ICJ with regard to any competence of theimation Art 74 to 77 of Chapter XVIII.
Thus WHO does not acquire any absolute autonomyn ftbe constitution Even the
amendments adopted up to 31 May 2019 /contents page223 nowhere provides to the
Executive Board of WHO in its Procedural Rules hegat page 207 Board subject to its
constitutional mandate /though the Director-Genatall ex-officio to the Board on the
technical, administrative and financial implicatiorvide page 213 of #9EDN Basic
documents but lost at ART 75 if dispute arises.

Etymologically the New Jurisprudence ,the grammaiModern Law ,takes and includes
within its sweep the political social economic andtural behaviouristic study of global
populations and henceforth the Covid 19 crisis sfalWithin the purview of New
Jurisprudence ,the philosophy of Law .The Chinawhalsited the WHO-IHR at 23May 2005
(Health Regulations ) as to public Health Emergeotinternational arena as envisaged in
Article 64 of WHO Constitution by not promptly prioing exactly and timely official
statistical and epidemiology reports to the orgatiin WHO as an obligation under Article
63to65 chapter XIV,WHO- Constitution. As such, t@d &ICC &PCA International Court of
Justice, International Criminal court, Permanenti€of Arbitration are competent to apply
their Jurisdiction power to such unprecedented €l crisis.

Findings of Covid 19 crisis and Jurisprudence

1) To assess and ascertain the tectonics of Covidid&sdransformation impacts on socio
economic Jurisprudence.
It needs the social research to man to man interectvhile dealing with certain trade
matter. But the problematic opaque is to striatjoiw the physical distancing and social
distancing.

2) To study the impact of Judiciary-enforcement-power
Practically if any judicial finding is not enforcelen it becomes at length an absolute
inertia of rest and no third force can be applieste too.

3) To study the verb and vibrancy of the legal protegsialready initiated against China
and its Remedial Measures since the human Radeeoretge of perditions. It is observed
that any legal proceedings without any enforceroéiis order are but a futile exercise.
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4) To study the Remedial strength of Judiciary onaogical fronts of the human
population if any since highly affected by Covi®drisis.

5) To study the changeability in Economic fronts,rifyand to study of changes if any in
General Jurisprudence

6) To study the enforcement —Executive power of lragomal Court of Justice

7) To study enforcement-power of International crinhicaurt

8) To study the power of PCA (Permanent court of Agbibn)

9) Whether the Covid 19 crisis is a plan-demic or ganid or both at the instance of super-
power-conflicts?

10) Whether the world populations are in the Laborafexperimentation for theSworld
war between the virological weapons &Atomic weapensched superpower and
supremacy Establishment of Super power by 2030+?

11) Whether the 122 members in WHO Annexure | are sllégigants against China before
International court of Justice without any Execlgaludicial Judgement against such
Sino visible crime against global Humanity

12) Whether the Covid 19 crisis comes under the purgieforce —Majure clause beyond the
human control?

13) Whether the virtual world shall engulf the physiealrld? (Covid -19 Social Distancing
conseguences)

Conclusion

In conclusion, it is inferentially surmised thatethmounting disastrous decline of
global homogeneous socioeconomics owing to Sinatedecovid-19 crisis shall be definitely

adjudicated by the International Court of Justigeathistorical executable poetic judgment in
favour of the suffering WHO-members countries lIUSA, Australia, Italy, France many

more law suitors /complainants under WHO-Constitutiin order to enshrine the

multiculturalism ethos of increasing global contsaand interactions( exhortation to love thy
neighbour) in terms of consolidating global compostultures so that the excess Sino
cupidity of becoming the only singular superpowethe world by 2030.

It is the firm belief of Indian Philosophy that theeautiful mind concept of co-existence
among global nations including China shall be agaistatus-quo-ante and the earth planet
shall get rid of Covid-19 panic and the socioecoigaity equilibrium shall be restored in the
least possible time. Above all the triumph of b&alhuman mind.

References:

1. William Julie and Sophie Menegon Covid-19: potdntegal actions against China Back to Criminal
Law publications Thursday 6 August 2020 Lily Ku&hina withheld data on coronavirus from WHO,
recordings revealthe Guardian 2 June 2020, available at: www.theguardian.com2020/jun/02/china-
withheld-data-coronavirus-world-health-organizatiecordings-reveal, last accessed 21 July 2020.

2. World Health Organization on Twitter, ‘Preliminairvestigations conducted by the Chinese authofitiese
found no clear evidence of human-to-human transomssf the novel coronavirus (2019-nCoV) identified
Wuhan, China’, 14 January 2020, available at: Hftpstter.com/WHO/status/1217043229427761152, last
accessed 21 July 2020.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 8, Issue I, January 2020
www.journaloflegalstudies.co.in Pageb

3.

Josephine Ma, Linda Lew and Lee Jeong-ho, ‘A thirdoronavirus cases may be “silent carriers”, sifasd
Chinese data suggestSouth China Morning Post 22 March 2020, available at:
www.scmp.com/news/china/society/article/3076328dtttioronavirus-cases-may-be-silent-carriers-cleskif
last accessed 21 July 2020

Stephanie Hegarty, ‘The Chinese doctor who triedidon others about coronaviruBBC News6 February
2020, available at: https://www.bbc.com/news/watia-china-51364382, last accessed 21 July

Mumbai man moves International Criminal Court againShina over coronavirus COVID-19
pandemic’,Times of Indial9 April 2020, available at: https://zeenews.amdbm/india/mumbai-man-moves-
international-criminal-court-against-china-over-@oavirus-covid-19-pandemic-2277464.html, last aseds
21 July 2020.

A Subramani, ‘ICJ Moves UNHCR against China for Repanati Times of Indiaavailable at: 3 April 2020,
https://timesofindia.indiatimes.com/india/icj-moweshcr-against-china-for-covid-19-
reparations/articleshow/74965784.cms, last acce®dediuly 2020. See also “Carefully assembled bio
weapon”: Another petition filed against China ogzeronavirus’Business Todayt April 2020, available at:
https://www.businesstoday.in/current/economy-pagificj-aiba-move-unhrc-against-china-over-coronasr
outbreak/story/400139.html, last accessed 21 @2

Lily Kuo, ‘China denies cover-up as Wuhan coronavideaths revised up 50%he Guardian 17 April
2020, available at: www.theguardian.com/world/2@p@/17/china-denies-cover-up-as-wuhan-coronavirus-
deaths-revised-up-50, last accessed 21 July 202@. &so ‘Coronavirus: Chinese laboratory denies
accusations'The Brussels Times19 April 2020, available at: https://www.brussetes.com/all-
news/107090/coronavirus-chinese-laboratory-densessations/, last accessed 21 July 2020.

WHO Situation Report 2, Health Commission: 440 cadgmeumonitis infected with new coronavirus have
been diagnosed' — video news report from China N8exvice, 22 January 2020 (captions available in
English)



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 8, Issue I, January 2020
Pageb6 www.journaloflegalstudies.co.in

Drinking Water and Legal Respect of Water
Resource in India: Rights and Obligation

Dr. Chandra Shekhar Rdi

Introduction

Water is precious gift of nature, fundamental fe, llivelihood, food security and sustainable
development in India. India has more than 18 pet pepulation, but has only 4percent of

world renewable water resources and 2.4 per cewtoofd lands area. The right to water is

well enshrined in law despite the absence a spegigntion in the Constitution. The real

challenge does not relate to the confirmation sfeitistence but rather to its actual content
and effective realisation. While in several casagts have clearly confirmed the existence of
the right they have not provided much elaboratimmcerning its content.

This is appropriate since it is not the courts oesjbility. In such circumstances where the
legislature has failed to take the challenge, tieeebig gap exist in the legal framework. The
Courts have been at the forefront of an expligtdssion of the fundamental right to water.
There is no uniform law regarding right to wateoubh the various states have adopted
legislation concerning urban areas. There is nmérork legislation addressing basic water
either at the union or state leelhere is thus no state that has a basic set af pmciples
governing water supply. Similarly, while qualityastlards have been defined in different
contexts, there is no legislation that makes thstaedards binding on anyone supplying
water.

The Right to Water in International Human Rights Law

While water has not been explicitly recognized al&standing human right in international
treaties, international human rights law entailscsjic obligations related to access to safe
drinking water.

Recognition of the serious problem of water scgraitd attempts to address them earnest in
1970s from the international community. In 1972 theted Nations Conference Environment
held in Stockholm identified water as one of theura resources that needed guarti€dze
years later in 1977, the United Nations Water Caanfee held at Mar Argentina issued a Mar
del Plata Action Plan which was designed to addiesgproblem resources. The Action Plan

1 Post Doctoral Fellow, (ICSSR, New Delhi), Faculty of La®, H. U. Varanasi.

2 Basic water is used instead of drinking water siheelatter only covers a limited part of the contef the right
to water. On the definition of basic water, see. K@y & Suhas Paranjape, ‘Water Use: Legal andtitisnal
Framework’ in Ramaswamylyer (ed.), Water and thed.awindia 213, 221 (New Delhi: Sage, 2009).
3Brundland, GroHarlen and Mello, Sergio Vieira de (2P 'Right to Water, World Health Organization
Publication, Geneva
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consists of a number of recommendations and respdjtpertaining the crucial issues in
water sector. The recommendations include assessofiemater resources, water use and
efficiency, policy, planning and management, ethe Tresolutions addressed such as
community water supply, agricultural water use, esgsh and development, river
commissions, international co-operation and watdicigs in the occupied territories. An
agreement was to proclaim the period 1981 to 199@ha ‘International Drinking Water
Supply and Sanitation Decades’ during which govenmis

would assume a commitment in the drinking watepsupnd sectoré.

The debate on right to water was begun with this t#d Plata conference. Resolution Il on
Community Water Supply declared the content of trighwater for the first time, i.e. "all
people whatever their stage of development and #waial and economic conditions, have
the right to have access to water in quantitiesatrad quality equal to their basic needs". As
such Mar del Plata conference was a milestonedrdébate on right to water, provided the
basis for further discussion even continuing tod&wyt a shift in the concept of water from a
common basic need to a commodity can be seen ifollesving conferences. One of such
important conference was the International Confegeon Water and Environment held in
Dublin in 1992. Principle 4 of the Dublin Statemenbclaims that — “Water has an economic
value in all its competing uses and should be meeegl as an economic good”. Yet the
statement clarified that within this principle 14 vital to recognize first the basic right of all
human beings to have access to clean water andatsamiat an affordable price". It
confirmed the right to water at an affordable pracel not free of charge. These conferences
recognized the past failures in realizing the eaginovalue of water, which in their opinion
ultimately lead to the wasteful practices.

In 1996 the world community witnessed the estabiisht of World Water Council (WWC)
and Global Water Partnership (GWP) having stromgegentation of multinational water
companies and aid agencies to act as a think tankaber resource matters. In the following
years three water forums were held in differentgaf the world under the auspices of these
bodies. Marrakech Declaration issued in the Firstrld/Water Forum held in Marrakech,
Morocco, not go as far as Dublin Conference withard to Right to Water. The Second
World Water held in Hague, Netherlands in 2000pgmized that the 'access to safe and
sufficient water sanitation are basic human nedds Kyoto World Water Forum, 2003
merely stated that - enhance poor people's aceasdd drinking water and sanitation.

Regional declarations have also recognized the tmglwater. The Council of Europe has
asserted that everyone has the right to a sufficjeantity of water for his or her basic neéds.
In 2007, Asia-Pacific leaders agreed to recognigepfe’s right to safe drinking water and

4Bruns, Bryan Randolph and Meinzen Dick, Ruth S. Negiogj Water Rights, Vistaar Publications, New Delhi,
2003.

SRecommendation Rec (2001)14 of the Committee of Miristo member States on the European Charter on
Water Resources.
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basic sanitation as a basic human right and fundahaspect of human securftyn the
Abuja Declaration, adopted at the first Africa-Sgudmerica Summit in 2006, Heads of State
and Government declared that they would promoteitjit of their citizens to have access to
clean and safe water and sanitation within thespeetive jurisdictions. While these
declarations are not legally binding, they do mfla consensus and a political statement of
intent on the importance of recognizing and reatjzhe right to water.

In 2006, the Sub-Commission on the Promotion arateletion of Human Rights adopted
guidelines for the realization of the right to dkiimy water. These guidelines use the definition
of the right to water provided by the Committeet tthee right of everyone to have access to
adequate and safe drinking water that is conduavbe protection of public health and the
environmentln 2007, Office of the United Nations High Comméser for Human Rights
(OHCHR) conducted a study, at the request of themaiuRights Council, on the scope and
content of human rights obligations related to asde safe drinking water (A/HRC/6/3). In
it, the High Commissioner for Human Rights conchiidleat the time had come to recognize
access to safe drinking water as a human right.

A specific obligation in relation to access to saigenking water has increasingly been
recognized in core human rights treaties, mainlgaas of the right to an adequate standard of
living and the right to health. Obligations relatéml access to safe drinking water and
sanitation are also implicit in a number of otheternational human rights treaties and are
derived from obligations pertaining to the promotiand protection of other human rights,
including the rights to life, adequate housing,adion, food, health, work and cultural life.
In interpreting the right to life under the Intetioaal Covenant on Civil and Political Rights,
the Human Rights Committee, in its general Comnidmt 6 (1982), stressed that besides
protecting against the active taking of life, thght also placed a duty on States to ensure
access to the means of survival and required Stateslopt positive measures, notably to
reduce infant mortality, increase life expectanaog aliminate malnutrition and epidemics. In
its general Comment No. 14 (2000) on the righth® ighest attainable standard of health,
the Committee on Economic, Social and Cultural Rigimderlined that the drafting history of
the International Covenant on Economic, Social @uttural Rights and the wording of its
Article 12 (2) acknowledged that the right to hieaktended to the underlying determinants
of health, including access to safe drinking watett sanitation.

At the regional level, both the African Chartertbie Rights and Welfare of the Child (1990)
and the Protocol to the African Charter on Humad &eoples’ Rights on the Rights of
Women in Africa (2003) contain explicit human righabligations related to access to safe
drinking water and sanitation. The Additional Pambto the American Convention on
Human Rights in the Area of Economic, Social andt@al Rights (1988) underlines that
everyone shall have the right to live in a healdmyironment and to have access to basic

6 Message from Beppu, 1st Asia-Pacific Water Sunigppu, Japan, 3-4 December 2007.
7 E/CN.4/Sub.2/2005/25. The guidelines are intenedssist Government policymakers, internationanates
and members of civil society to implement the rightlrinking water and sanitation.



Dr. Chandra Shekhar Rai Page9

public services (Art. 11.1). The Arab Charter onntdun Rights (2004) similarly recognizes
the right of everyone to the enjoyment of the hgjtedtainable standard of health, for which
States should ensure the provision of basic nutritind safe drinking water for all and proper
sanitation systems (Art. 39).

Although the Revised European Social Charter (1L99@) American Convention on Human

Rights (1969), and the African Charter on Human #&wbples’ Rights (1981) do not

explicitly refer to human rights obligations to pite access to safe drinking water and
sanitation, related jurisprudence has derived ptiote of such access from the enjoyment of
other human rights, such as the rights to adeduaising, health or life.

Several international guidelines and principlesoemgass provisions related to access to safe
drinking water and sanitation. While not legallyndling, these provide useful guidance
regarding specific obligations to provide such ascanotably for particular groups such as
prisoners, workers, refugees and internally disgageersons (IDPs), older persons, as well as
indigenous peoplées.

International humanitarian and environmental lasoaspecifically protects access to safe
drinking water and sanitation. The Geneva Convestid949) and their Additional Protocols
(1977) outline the fundamental importance of acdessafe drinking water for health and
survival in international and non-international adnconflicts. The Protocol on Water and
Health to the United Nations Economic Commission Earope’s 1992 Convention on the
Protection and use of Trans-boundary Watercouredslmaternational Lakes provides that
States parties must take appropriate measuresotadpraccess to drinking water and to
protect water resources used as sources of drimkiater from pollution. The African
Convention on the Conservation of Nature and NaRegources (2003) also provides that its
contracting States shall endeavour to guaranteetHeir populations a sufficient and
continuous supply of suitable water.

Right to Water in Indian Constitution

Under the Indian Constitution, the legislative catgmce of water and water based resources
are divided between the Union and States. The @oieh makes water a state subject in
express terms while aspects like the Inter-statendisputes are dealt by the Union. All these
arrangements may be seen on the three lists (USitate and Concurrent list) of the VII
Schedule of the Constitution. The general polieed the principles for the management of
natural resources including water resources a@pacated in Part 1l and Part V. It imposes
duty on the state to equitably distribute the resewensuring ecological improvement and
preservatiod. To this effect the Constitution imposes fundamledtaies on the citizens for

8Standard Minimum Rules for the Treatment of Prissnemited Nations Rules for the Protection of Juleani
Deprived of their Liberty; United Nations Principlefor Older Persons; Guiding Principles on Internal
Displacement; ILO Recommendation No. 115 concerNfifagkers’ Housing; Voluntary Guidelines to suppdré t
progressive realization of the right to adequatalfm the context of national security of the F@oai Agriculture
Organization of the United Nations; United Nati@eclaration on the Rights of Indigenous Peoples.

9 Article 39(b) and (c) of the Indian Constitutionda@rticle 48(A) of the Constitution of India.
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the protection and improvement of natural resour&sce water is a basic human need,
fundamental right to life gets greater significafimethe optimum availability of water for all.
The Directive Principles are fundamental in theegaance of the country and it is the duty of
the state to apply the principles otherwise it dodlle constitutionally invalid? For
adjudication of disputes between the states onr-gtéde rivers or river valleys the
Constitution empowers the Parliament to make lawihvmay provide the jurisdiction of
Supreme Court or High Coufin such a context Supreme Court ruled that cleankieg
water is a fundamental rights of all citizens, ir&a Oils /Derivatives (India) Limited case.
The Apex Court said that article 21of the Congtitutguarantee right to life and it also
includes the ‘Right to Clean Drinking Water’ theucbalso quoted the Resolution 1977 UN
Water Conference that pledges access to cleanimgimiater for everybody, to which India is
signatory!?

Judicial approach

Courts have repeatedly discussed water in relatoinndamental rights and confirmed the
existence of a fundamental right to water. The €bas, for instance, on various occasions
read the fundamental water into the right to lifeler Article 21of the Constitution of Indt.
High Courts have also taken that confirm the emisteof a fundamental right to watér.
Courts linked the right to water to Article 47 bietConstitution. The High Court of Madhya
Pradesh has thus ruled that the state has thensbpity to the health of public providing
unpolluted drinking wate¥in addition to, courts have also outlined some h&f general
parameters that must guide the realisation of ihlet.r The obligation to provide has, for
instance, been recognised as a primary duty ofgiwernment violation amounts to a
violation of article 21 of the ConstitutidfiThe case law can generally be assessed as making
a contribution to the recognition of the right ath@ development of its content. Yet, there
have been several controversial decisions withrdega the right to water. In particular,
judges have sometimes failed to uphold an undetstgrof fundamental rights based on the
fact that the entitlement is exactly the same f@re single individual in the countfy.This
confirms that even if they could, it would be inapgriate to expect courts to provide the
totality of the framework for ensuring the realisat of the right. The limitations of the
current framework are highlighted in a 2010 ordethe Supreme Court. In Voice of India v.
Union of Indial® the petitioner prayed that water should be pravitkeevery citizen free of
cost. The court lamented the fact that even affey&ars a citizen of this country is not

10 Article 370f the Constitution of India.

11 Article 2620f the Indian Constitution.

12 Singh, Raajen , Water for All, Its Privatizatioroisly solution? Combat Law, June-July, 2004

13Subhash Kumar v. State of BihatR 1991 SC 420.

14 FK Hussain v. Union of IndiaAIR 1990 Ker.

15 Hamid Khan v. State of Madhya PradeshiR 1997 MP 191. Para 6.

18vishala Kochi Kudivella Samrakshana Samithi v. StteKerala, 2006 (1) KLT 919 para 3. Similarly, in
Lucknow Grih Swami Bmshad v. State of Uttar PradesB000(3) AWC 2139 para court ruled that 'it is the
bounden duty of the State to assure the supplyfiEent amount of qualitative drinking water 3 people
"SardarSarovar case mentioned here as well @airirpur Bartan Nirmata Sangh v. Union of Indigigh Court
of Delhi (29 September 2006).

18Voice of India v. Union of IndjaWrit Petition (Civil) No. 263 of 2010, Order 201ara 3.
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potable water. However, it found that it was unatdegrant relief on an all-India basis
because water supply is essentially the functiomahicipal corporations and other local
bodies. This constitutes a stark reminder thattsocannot substitute for the executive since
they lack the capacity to address day-to-day problat an individual level. Further, it also
highlights the limitations faced by judges that éiaw legal framework against which they
could judge the implementation of the right in @egi locality or even in a specific state.

Besides legislative frameworks at the state lettsd, union has come up with different
instruments concerning drinking water. Union goweent does not have a specific mandate
to legislate, a politically sensitive area that h#tsacted attention for many years. The result
has been that the union government has soughtdaaushe fact that it could introduce
programmes and schemes backed incentives to indiates to comply with proposed
principles.

For several decades, the basic framework govemira water supply was the Accelerated
Rural Water Supply Programme (ARWSPGuidelines made some crucial inputs to water
supply, such as introducing cut-off level of 40d& per capita per day (Ipcd) as representing
minimum level of supply deemed sufficient for eantividual?® The ARWSP Guidelines
have been replaced since 2009 by the Rural Drinkifager Programme (NRDWP). The
NRDWP numbers of significant changes to the ARW@éwork. It is in the context of the
right to water for specifically ignoring the rigtdt water. Indeed, while the 2009 version of the
NRDWP specified water is a 'socio-economic good dechand for basic drinking is a
fundamental righf! both the reference to a ‘fundamental right' 'hunraght' have been
expunged from the later version of the NRD¥/P.

Conclusion

The existence of a right to water is now mostlydrel/ debate. Yet, it remains lacking from
various perspectives. Firstly, as indicated abawats have failed to recognise the right in a
consistent manner in the case laws. Secondly, thare legislation setting out the principles
guiding the implementation of the right to watehirg@ly, the use of administrative directions
by the union government is procedurally inapprdpri@ realise the right since they can be
modified at any time at the discretion of the exiseu

The present situation calls for a much more speeifigagement with the substance of the
right to water. This requires revisiting some of tenets of the right to ensure that its basic
content is specified and in accordance with theosiding legal framework. The legislation
will also need to address the question of the mesipdity of the various factors involved in

19 Government of India, Accelerated Rural Water Sufrlygramme Guidelines (ARWSP) Guidelines.

20 Ss. 2(2) and2(3) of Accelerated Rural Water Suppbgramme Guidelines.

213, 12(1), Department of Drinking Water Supply, iNia&l Rural Drinking Water Movement Towards Ensgrin
People's Drinking Water Security in Rural Indianplementation 2009-2012 (2009).

22 Department of Drinking Water Supply, National Rubainking Water Movement Towards Ensuring People's
Drinking Water Security in Rural India - Implemendat (2010).
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water supply. This should not be particularly comérsial because the Constitution provides
clear framework for devolution of water supply ¢a&l bodies of democratic governance.

Thus, panchayats and municipalities are in priecipl control of water supply at the local
level. Yet, the legislation will have to addressngoof the thorniest issues that have developed
over the past two decades. Firstly, it will needr¢oall the central role of panchayats and
municipalities as well as to firmly assert that ether bodies, such as village water and
sanitation committees, water user associations esident welfare associations, are
subordinated to democratically elected bodies. Sdigpeven though the international policy
framework has been calling on the government tiitiste rather than provide, the legislation
must make it clear that the government has no nighkegitimacy to withdraw from the
responsibilities for which it has been elected.

Numbers of steps are necessary to ensure thes&lisation of the right to water for everyone

throughout the country. One of the important meastinat should be taken is the adoption of
legislation bringing together the lineaments of tight into a framework that becomes what

everyone experiences on a daily basis.
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Refugee Protection in India and its ConstitutionalSignificance

Mr. Abhishek Dubey

Abstract
Refugee protection is a matter of internationalrexend it requires sensitization from all statestaavolves the
risk of innumerable lives. The article revealsiitsoductory account with its background and compiae study.
Further, an attempt has been made to rationalizedbnstitutional aspect of refugee protection idiém scenario
and efforts from the legislation have also beeremato the study. There are several issues in hpstigroup of
refugees in any state and so being no exceptioia Inals also some issues. The situation needs tteak with
suitable policies and international coordinatiorafned for the purpose, generally in advance. Sigoeernments
have large business to deal with and that too pestad their domestic matters which are essentiit@ddressed
and so because the external issues are not atteaslefficient as it is required to be. Its need acope have
been discussed with some practical issues of preserext and accordingly set of suggestions has Ipésced
before it is summed up.
Keywords: Refugee, Refugee protection, ConstitutiSialificance, domestic matters

Introduction

Many discussions, texts, research articles, joaraall other sources have presented various
details, views and analysis pertaining to the mtode of refugees worldwide and also in
specific Indian perspective till now. The proteatiand its scope in line with the Constitution
of India have also been dealt with by several asthib has also been an attempt to legislate
the protection of refugees in Indian parliamentcant of which will be presented in this
article in relevant further part, with no final sess till date. The international institutions and
documents have rolled out enough programmes anchaneens for the protection of
refugees.

India, under its constitutional obligations, rerglbigh level of coordination and resources for
the protection of refugees in required way. Nowatuis left to examine, plan and discuss is
the constitutional significance in order to progerhifying the protection of refugees in India,
its finances, mechanisms at government level, jgslicegarding change of status from
refugee to citizen to the extent of pragmatic gwksi and other similar issues. In such
studies, it shall be highly relevant to accountreal constitutional requirement and limit of
execution of above policies without disturbing thatures permanent in nature.

The induction of new fibre in any polity is a preseof decades and India is specific in the
sense because its contribution to protection aige#s has been highly appreciable, even
when India is not a signatory to the particulaeintaitional instrument. It is always one side of
refugee protection in any country that what hamba®vided or facilitated so far. But the

1 M.A. LL.M. UGC-NET (Law) Ph.D. Scholar — Law, Deen DalydJpadhyaya Gorakhpur University,
Gorakhpur, Uttar Pradesh.
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other side is of real scope and suitability of pel, regulations or laws in regard to the
sovereignty, process of legislation, structure gmdcedure of financial sources of that
particular country.

In this context, the Constitution of India is highlated and recognized set of basic rules
which has the widest possible scope of its intégpiens but is so meticulously designed that
it always triumphs its basic structure, even pretgdoy the highest judicial body of the
country. Therefore, in executing the proper framewwaith regard to protection of refugees in
India has same significance as structured by thest@otion of India in its different notions,
subject to the interpretations.

Further, refugee word itself comes from internaiaerritory and so without contextualizing
the international intervention the article shall @&ocument unworthy of execution. So the
role of United Nations, other international agestte be named at relevant place afterwards
and the documents issued in the interest of hugpnamtl peace, which are internationally
acceptable are of high importance as well as ggidin nature, in order to protect the
international movement of humans arisen out of umedd unfortunate and opposite
circumstances. It is also reasoned by the instaricenportance of human life that no
constituent document in any country permits or apjates the known and voluntary loss of
human life and others do not prevent or help tovgme Therefore, even the humanity
suggests in clear words to protect humans withatiing any classification and the protection
of refugees is the exact example of the same, whiththe basic instincts of the Constitution
of India.

It is required here to throw a light that what ekathe protection of refugee means in short.
On the basis of different international documemis their primary objective the protection of
refugees includes recognition as refugee, categfaviz, registration, local integration,
resettlement, voluntary repatriation and furthdvatglitation if voluntary repatriation could
not take place. The important aspect is that treyelauman right should be safeguarded
properly and sufficiently without any kind of digmination in execution of all above noted
processes of refugee protection. However, the abote is not exhaustive and is matter of
general observation, which will further be verifiaadd justified in this article.

Historical Background
To make a general chronological order of intermatioinstruments pertaining to the
protection of refugees directly and indirectlyc@n be enlisted as below before giving logical
explanation and conceptual relevance:

* The Universal Declaration of Human Rights, 1948

* The Statute of the Office of the United Nations HiGommissioner for Refugees,

1950
» The Convention Relating to the Status of Refuge@sl
* The Convention Relating to the Status of Statdkessons, 1954

2 United Nations High Commissioner for Refugees (UNHCR).
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* The Convention on the Reduction of Statelessn&&, 1
e The International Covenant on Civil and PoliticagiRs, 1966
« The International Covenant on Economic, Social @atiural Rights, 1966
» The Bangkok Principles on the Status and TreatmieRefugees, 1966
e The Protocol Relating to the Status of Refugee/196
« The OAU Convention Governing the Specific AspedtRefugee Problems in Africa,
1969
e The Convention on the Elimination of All Forms ofsBrimination against Women,
1981
e The Cartagena Declaration on Refugees, 1984
e The Convention against Torture and Other Cruelyiméin or Degrading Treatment or
Punishment, 1984
e The Convention on the Rights of the Child, 1989
e The Revised AALCO 1966 Bangkok principles on Stand Treatment of Refugees,
2001
e« The Principles on Housing and Property Restituion Refugees and Displaced
Persons, 2005
¢ The General Comment No. 6 Treatment of Unaccompaznel Separated Children
outside their Country of Origin, 2006
* The AALCO'’s Resolution on Legal Identity and Stessness, 2006
» The Convention on the Rights of Persons with Digas, 2006

Except, The Bangkok Principles on the Status arehtftent of Refugees, 1968ll above
listed instruments have been extracted from the ORHource

It is said that history is a vision and here itsmsen that right from 1948 till 2006 the
international institutions have contributed to aatilize and facilitate each possible aspects of
protection of refugees. As enlisted above, the ehsial Declaration of Human rights came in
1948 and it intended to protect the human rights, ihalienable rights, of everyone, which
signifies the inclusion of refugees even. Each ewery article of the said declaration has
included the word everyone which serves the purpasel also the preamble of this
declaration is also supporting the idea. Relevaritlg declaration expressly says that [all
human beings are born free and equal in dignityragids. They are endowed with reason and
conscience and should act towards one anothespiriaof brotherhooti

Everyone is entitled to all the rights and freedoses forth in this declaration, without
distinction of any kind, such as race, colour, $amxguage, religion, political or other opinion,

3Asian-African Legal Consultative Organization (AALCGangkok Principles on the Status and Treatment of
Refugees ("Bangkok Principles"), 31 December 1966&ila@ve at: http://www.refworld.org/docid/3de5f2dBen|
accessed on 9 May 2018at 12:30 pm.

4 bid.

5 Basic International legal Documents on Refuge®&dition, December 2011, Compiled By UNHCR.

6 Article 1, of the Universal Declaration of HumaigRts, 1948.
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national or social origin, property, birth or othetatus. Furthermore, no distinction shall be
made on the basis of the political, jurisdictiommal international status of the country or
territory to which a person belongs, whether iindependent, trust, non-self-governing or
under any other limitation of sovereighty

These words are signifying directly the protectadrrights of all persons in all parts of the
world and so they are applicable to the refugess. a&he same feature applies in cases of
International Covenant on Civil and Political Riglaind International Covenant on Economic,
Social and Cultural Rights. Apart from these, @llev above noted international instruments
are compiled to protect refugees in different wengduding some with special protection of
women, children, disables and victims of torturel amuelty. Therefore, the protection of
refugees is a world practice and by the time thetdfhas shown tremendous growth by
widening its arena on different aspects of protecti

Further, India has ratified or has been party gnaiory in many of the above instruments and
wherever India has not participated due to soméeréifit reasons, in principle it has

contributed a lot on that subject too. Therefohe model foundation for enacting law or

creating policies relating to protection of refugetdia has ample guiding instruments to
travel a contributory journey of humanity.

Comparative Analysis

The comparative analysis of protection of refugeay be performed through some instances
and also through implementation level aspects fiéréint international instruments. So far
the instruments are concerned; a fundamentallyd lagialysis has been summed up by
Honourable Guy S. Goodwin-Gill, Professor of Publrernational Law and Fellow All
Souls College, Oxford University as the 1951 Comeendoes not deal with the question of
admission, and neither does it oblige a statefafjeeto accord asylum as such, or provide for
the sharing of responsibilities for example, bysprébing which state should deal with a
claim to refugee status.

The Convention does not address the question ofs&si of flight, or make provision for
prevention; its scope does not include internalgpldced persons, and it is not concerned
with the better management of international migrati At the regional level, and
notwithstanding the 1967 Protocol, refugee movemdrdve necessitated more focused
responses, such as the 1969 OAU Convention anti%84 Cartagena Declaration; while in
Europe, the development of protection doctrine urtie 1950 European Convention on
Human Rights has led to the adoption of provisions‘subsidiary’ or ‘complementary’
protection within the legal system of the Europekmmon. Nevertheless, within the context of
the international refugee regime, which brings tbge states, UNHCR, and other
international organizations, the UNHCR Executive mbdttee, and non-governmental
organizations, among others, the 1951 Conventiotirages to play an important part in the
protection of refugees, in the promotion and priovisof solutions for refugees, in ensuring

7 Article 2, of the Universal Declaration of HumaigRts, 1948.
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the security and related interests of states, mhaesponsibility, and generally promoting
human rights.

Ministerial Meetings of States Parties, conveneG&meva by the government of Switzerland
to mark the 50 and 6@ anniversaries of the Convention in December 20l Recember
2011, expressly acknowledged, ‘the continuing retee and resilience of this international
regime of rights and principles...” and reaffirmttht the 1951 Convention and the 1967
Protocol ‘are the foundation of the internatiorefugee protection regime and have enduring
value and relevance in the twenty-first century’.

In many states, judicial and administrative proceduor the determination of refugee status
have established the necessary legal link betwefegee status and protection, contributed to
a broader and deeper understanding of key elenretiie Convention refugee definition, and
helped to consolidate the fundamental principlaari-refoulement. While initially concluded
as an agreement between states on the treatmemfugfees, the 1951 Convention has
inspired both doctrine and practice in which thaglaage of refugee rights is entirely
appropriate. The concept of the refugee as an ioha with a well-founded fear of
persecution continues to carry weight, and to syimd@ne of the essential, if not exclusive,
reasons for flight. The scope and extent of thege¢ definition, however, have matured
under the influence of human rights law and practio the point that, in certain well-defined
circumstances, the necessity for protection ag#iestisk of harm can trigger an obligation to
protect.

It is important to understand that internationatinments are part of soft law and so they
cannot be strict as domestic legislations, in teohéts implementation. The conventions
relating to protection of refugees also purposgfintiude the soft law feature. It is therefore
derived that no international instrument can bectumive and exclusive law on the subject.
As such there is no matter of exhaustiveness afvan international significance. The states
are members of international forum and they arpaesible for effective implementation of
laws and policies which they agreed upon in intéonal consortiums. It may also be said
that because of this reason only the number ofriatenal instruments is on higher side, even
on a particular subject and all dimensions of djgmm may not have been covered in a single
international instrument.

Now, some practical instances are presented to nekeomparative perspective in
implementation of refugee protection laws and pedic The Chakma people of Arunachal
Pradesh, a state in northeast India, have beetinfigfor citizenship for over six decades.
Having fled Bangladesh in the 1960s, they think time India recognised them. Fleeing
Bangladesh had two main reasons for the Chakmas)dégenous Chittagong hill tribe, to

8Guy S. Goodwin-Gill, The International Law of Refeg@rotection, 2014, The Oxford Handbook of Refugek a
Forced Migration Studies available at:
http://mww.oxfordhandbooks.com/view/10.1093/oxfdod®780199652433.001.0001/oxfordhb-9780199652433-e-
021 accessed on 9 May 2018 at 12:45 pm.
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leave Bangladesh, then East Pakistan. “One waKdpéai hydro-electric power project by
East Pakistan, which ruined all the houses on thitagong hills. All their lands were
submerged underwater, all our houses were devdst@itee second reason was religious
persecutioh The Chakmas are Buddhists and they were a myriariluslim-dominated East
Pakistan. There was a constant fear of religionsioas flaring up.

The Indian government, at that time led by Jawalh&tbhru, offered the Chakmas a refuge in
India. They crossed over the border legitimatelithwhe consent of the border security]
Everyone was given a paper while crossing overt ihthe proof that they are legitimately
residing in India. But the Chakmas in Arunachaldrétvbeen given refugee status. Since then
many families have lost these vital papers: Theyewmeducated tribal people crossing the
border and didn’'t know much about how things watulch out later on. Many of them have
not managed to save the papers from the rainsiegsl This has led to serious problems.
Interestingly, despite the fact that their legaltiss is still under process, they are living
without fear at least and their rights are mairgdirand not violated, which were serious
trouble in their original country.

In present context in India, the issues of Rohingefugees from Myanmar are of vital
importance, as the matter has been placed befarg ob law to decide the legality of
Government of India’s decision of deporting all suefugees back, as the persecution as per
said government is no more existing in Myanmar.r@gorted, Senior advocate Prashant
Bhushan, the counsel for the Rohingya petitionposnted out that it was against India’s
international and humanitarian commitments to weleaefugees fleeing persecution from
Myanmar with violence. The conditions are inhumemg there is no access to either schools
or hospitals. Another counsel for the refugees,wishKumar, said that the Supreme Court
has to intervene as the ultimate protector otlife

After the bench questioned whether it could decdematters related to refugees attempting
to enter India as against those already in the tepuim August 2017, the government had
announced that it was planning to deport all 40,B00ingya refugees living in the country.
On September 18, the government told the Suprenuet @Goan affidavit that the continued
illegal immigration of Rohingya to India had semowmational security ramifications and
threats. It claimed that inputs from security agesiindicated that some of the refugees had
links with terror groups in Pakistan. The mattestifi sub-judice.

The important aspect again in the matter saysttieatefugees are protected even by courts in
India, and they have been provided the right tatlyeit matter decided by the court, which is
only served because of the better situation anubrtof refugee laws concerned.

9 Available at https://www.rnw.org/archive/statelgeople-chakmas-arunachal-pradesh accessed omé&02018
at 08:12 am.

10 bid.

HAvailable at https:/scroll.in/latest/867058/indiant-become-worlds-refugee-capital-centre-tells-eume-court-
in-rohingya-deportation-case accessed on 25 Septed®9 at 01:30 pm.
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In above comparative study, it is seen that thecefdf refugee protection laws in India has
been at least respected to the level of ensurisgnéial rights. It also shows that the direction
of implementing laws and policies on the subjecteiding to and passing through legible
process and so the ray of hope is always presdegisiating properly the concerned subject,
as accordance with legal principles and other facto

Constitutional Aspiration and Foundation

Constitution of India in its preamble, fundamenights, directive principles of state policy
and in union and states relations have glimpseglefant fibres pertaining to protection of
refugees. India is Sovereign Socialist Secular Deatic Republic, where its coverage
highlights the respect for all religions and fajteguality for all, government of people and
power to govern in itself with a constitutionallyopided head of state.

In such feature the most people aspect is ‘peoptel that attracts highest aspect of
humanitarian realm. Further, fundamental rights wargue in constitutional set up of India
that right to equality, right against exploitatiofght to freedom of religion and right to
constitutional remedies have been provided to allsgns within India, which includes
refugees also. In directive principles of stataqyplwhich are fundamental in the governance
of the country, it is included that [the State skadeavour to promote international peace and
security, maintain just and honourable relationgdwben nations, foster respect for
international law and treaty obligations in the loes of organised peoples with one another
and encourage settlement of international dispayesrbitration2

The Supreme Court also affirms that the directivengiples have been described as
forerunners of the U.N. Convention on Right to Oepenent as an inalienable human right
which explains the range of both directive prinegphs well as right to development in case of
all persons. Under union and states relations @a€int has power to make any law for the
whole or any part of the territory of India for itementing any treaty, agreement or
convention with any other country or countries ay aecision made at any international
conference, association or other body. It is itstdly the court also that power to implement
treaties belongs exclusively to the Union undeichet253*.

Interestingly, India has a federal set up and s&dieed as a Union of Stateand so union is
considered as a State in international law, whscbnly competent to work on the protections
pertaining to international realm. India has notgeal a refugee specific legislation till now
which regulates the entry and status of refugddsad handled the refugees under political
and administrative levels. The result is that rekgyare treated under the law applicable to
aliens in India, unless a special provision is maden the case of Ugandan refugees (of

12 Article 51 of the Constitution of India, 1950.

13 Aiir India Statutory Corporation v. United Labour mj AIR 1997 SC 645
14 Moti Lal v. State of Uttar PradesiIR 1951 ALL 845

15 Article 1(1), of the Constitution of India, 1950.
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Indian origin) when it passed the Foreigners frogakhta Ordéf, 1972.The constitutional
rights protect the human rights of the refugeeuv® With dignity. The Supreme Court of India
is of the view that in the absence of legislatiomdgulate and justify the stay of refugees in
India by asking to perform the duty of safeguardihg life, health and well-being of
Chakmas residing in the State and that their agjadic for citizenship should be forwarded to
the authorities concerned and not withheld

Enactments governing aliens in India are the Faesig Act®, 1946 under which the Central
Government is empowered to regulate the entry @nsalinto India, their presence and
departure from India.

Therefore, the constitutional aspirations and fadihs are inclusive of wide scope for
implementing the relevant and suitable laws fortgmtion of refugees in line with the
international institutions and instruments. It @eworthy that, as accordance with the polity
of India, it is not possible to implement any lawle or policy of any kind which is found
inconsistent with any of the provisions or defegtihe intention of the Constitution of India.
But in case of the subject matter of internatioealm and for all humanitarian features it has
wide scope, which is also evident from above exqoes.

Legislative Response

The refugee problem has been one of the oldestscsisice the time of independence of India.
Though, to date, a substantial effect on that probhas not been reached yet. Refugees or
internally displaced persons or migrants have a#rbdelegated to be governed by allied
existing legislations but a separate acknowledgénoéntheir legal needs has not been
acknowledged yet. Even though current legislatiod audicial interference have, to some
extent, addressed the issue but there are majdramices still visible in determining the larger
guery at hand.

The matters relating to the refugees in all belmntpe international realm. However, after the
refugee or group of refugees entered in the teyritd India, the responsibility of all kind
shifts on the country. The major functions immeeliatafter the entrance of the refugees
include the registration, settlement and fulfilmewit basic needs. This involves huge
concentration and resource of the country. In Imdigstem, no law on this subject has been
enacted till now and functions are performed thfoggneral administrative channel. But after
several deliberations, the two separate bills wereduced in the parliament in lower house
i.e. Lok Sabha in 2015 by two different memberpafliament separately on a very short gap
of some days.

1éNational Legislative Bodies / National Authoritidadia: G.S.R. 446 of 1972, Foreigners from Ugandde®
1972, 1972, available at: http://www.refworld.orgéitl/3ae6b5218.html accessed 9 May 2018 at 18:40 pm
National Human Rights Commission v. State of Aruahéhadesh and Anotherl996 SCC (1) 742, Writ
Petition (C) No. 720 of 1995.

18Act No. 31 of 1946, Enacted by Central Legislathssembly.
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However, both the bills are still pending with tharliament. The details of the bills are
discussed here to understand the coverage withdreégahe protection of refugees. The first
bill was presented by Shri Rabindra Kumar Jena,. Mikh Bill No. 290 of 2015 dated 13
November 2015, namely The Protection of Refugeas Asylum Seekers Bilt, 2015to
provide for, in the interest of upholding the vauef international human rights, an
appropriate legal framework to process matterstinglato forced migration in respect of
determination of refugee status, protection frofoulement and treatment during stay.

The statement of objects and reasons of this kalled that articles 37 and 253 of the
Constitution provide an administrative system fireen arbitrariness and guarantee equality,
fairness and due process of law. Moreover, Indalss committed to upholding International
Human Rights principles through accession to ajbmauman rights treaties, and adoption of
appropriate legislative steps to implement them.l&/mdia is still not a signatory to the

United Nations Convention relating to the StatusRefugees, 1951 or the 1967 protocol
relating to the status of refugees but India doewige protection to a steady influx of

refugees every year. As per the records of the Bavent of India, about 10340 Afghan

refugees, 4621 refugees from Myanmar, 80806refudle®s Sri Lanka and 1, 01, 148

stateless refugees including Tibetan refugeestayeng in India.

Hence, in light of the current global scenario &mel European refugee crisis, it is believed
that India needs its own legal framework in thenfasf a uniform law in order to process
matters relating to forced migration in respectdetermination of refugee status, protection
from refoulement and treatment during stay of reksy The Bill seeks to address the above
issues by establishing the posts of the CommissioihRefugees, the Deputy Commissioners
of Refugees and the Refugee Committee.

The Bill also assigns roles and responsibilitiethi above-mentioned authorities in order to
ensure that refugees in India are meted out unifgghts and privileges during their stay and
are justly repatriated. Structurally the bill inded the declaration, definitions, exclusion of
refugee status, principle of non-refoulement, agpion for the recognition of refugee,
constitution, appointment and functions of authesit determination of the refugee status,
publication of findings and decision, appellateqadure, ceasing of refugee status, rights and
duties of refugees, situation of mass influx, refes unlawfully in India, voluntary
repatriation, central government to provide adegdfanhds, act to have overriding effect,
power to make rules. The bill as noted above lispgnding and has not been passed.

The second bill was presented by Shri Feroze V&amdhi, M.P. with Bill No. 342 of 2015
dated 18 November 2015, namely The National AsyBith*’, 2015to provide for the
citizenship rules of refugees and asylum seeRéesstatement of objects and reasons of this
bill states that, since independence, over fort§ioni refugees have crossed Indian borders
seeking refugee status against a hinterland ofigallistrife, economic inequality and ethnic

%Available at: http://164.100.47.4/billstexts/Isbikts/asintroduced/3024ls.pdf accessed 9 May 2028:30 pm.
20Available at: 164.100.47.4/billstexts/Isbilltextslatroduced/3028LS.pdf accessed 20 May 2018 aDi@ri
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tensions. Partition of the country led to over sengllion refugees being provided emergency
relief and resettlement by the Ministry of Rehdétlon. While the issues related to their
citizenship rights was, to an extent, dealt of bg Ministry of Rehabilitation, whereas, the
issues related to their citizenship rights wasamoextent, dealt with at the time based on
provisions of the Citizenship Act, 1955 and subsaf@amendments.

However, the refugees from other countries werenmaihstreamed in the Indian population.
India is a signatory to various human rights cotiees on refugees (ICCPR, ICECR, CRC,
ECERD, CEDAW) all requiring adherence to the pheiof refoulement. However, such

international obligations have not translated itggislation at the national level. Refugee
conditions in India's urban clusters remain parlddsusing insecurity remains a significant
concern, with most refugees in their areas repyprtigstricted access to accommodation,
discrimination by landlords and eviction due to having legal documents of citizenship in

the country. The country is a refugee haven absgriiibetans in 1959, Bangladeshis in
1971, Chakmas in 1963, Sri Lankan Tamils in 198&amds and Afghan refugees in 1980.
The largest refugee population in India do not tadder the mandate of UNHCR but are
nonetheless considered refugees by the Government.

At present, there are over 1,50,000Tibetans an@090Sri Lankans who have fled violence
and persecution and sought refuge in India bedid®80 Afghans and 4621 from Myanmar,
etc. This provides the country which maintains ¢hiure of tolerance and forbearance with
the grave situation of human rights violationshése refugees have to stay as refugees all
throughout their lives with generations to follos per UNRWA report, of the 19.5 million
people term refugee, just 126,800 returned to ttwintries of origin in 2014.

In such situation it becomes a responsibility @& tountry to provide relief to the refugees in
the situation of strife to give them freedom frombirary detention and protection by
regularizing them in the citizenry if certain cotiwins are followed. The structure of the bill
includes definitions, registration of refugees, stgation of registration authorities, ceasing of
refugee status, general obligations, registratiormase of mass influx, granting citizenship
right to refugees, exceptional circumstances, regtan at free will, central government to
provide funds, act to have overriding effect and/@ioto make rules. The bill is still pending
with the parliament to be passed.

In both bills, which have been presented withindhap of five days, almost common features
are poured except that the second bill has additypadvocated for granting citizenship right
to the refugees subject to certain qualificationsl éhe bill has included the feature of
overriding effect, which will enable the bill togwail over other laws. However, these both
features should not be granted to an act subjecomge matters relating to international
realm. Therefore, it is observed that the parliameas deliberations over the matter of
refugee and asylum issues but the time has not toeract any specific legislation till date.

Need and Scope of Refugee Law in India
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Convention Relating to the Status of Refugees dsfithe ‘refugee’ as “A person who owing
to well-founded fear of being persecuted for reasafirace, religion, nationality, membership
of a particular social group or political opinias,outside the country of his nationality and is
unable or, owing to such fear, unwilling to avaiinkelf of the protection of that country.”.
Therefore, the need to give due importance to hutaréan and human rights aspects in
dealing with refugees, the law relating to refugeesxeded.

Further, taking refugees into any country involaegor risks pertaining to internal security of
that country and in absence of some law the lo@zhtalke place. So, in security system also
the absence of refugee law is leading to sevesaks and having a law on such issues will
resolve or provide a formal way to resolve the fewis relating to national security of that
country.

The scope of refugee law is parallel to that of honexistence. Refugees are the result of
circumstances and it can happen anywhere in thiehaod because of huge size and diversity
on different extents the circumstances leadingréate refugees cannot be eradicated fully.
Therefore, the requirement of law relating to refeigs indispensible and durable. It is also a
fact that the refugee issues are of internatioalvance but the law relating to refugee is
required to manage the issues of that subjecthgrisithin that country.

Suggestive Remarks

The article covers the issues relevant to the akiatea of the refugee protection in India and
its constitutional significance, where on the basfshistorical background given with
comparative perspective, constitutional aspiratiegislative response and the need and scope
of refugee law in India tends to articulate follogias suggestive remarks, which is certainly
not exhaustive.

The laws relating to refugee in India, as in linghvthe Constitution of India, should be small

piece of legislation and initially the more powérdelegated legislation should be appended,
so as to analyse the practical checks and balamzkalso to maintain pace with international
law with easy amendments procedures.

Any aspect of the citizenship should not be goveimethe law relating to the refugees, being
important and severe aspect and necessary amergdaseper the requirement may take place
in existing citizenship legislation only.

Since the international law is subject to the imtetational jurisdiction of the court and so the
regulatory body, due to be constituted, shouldhbelase hands of the court.

The arrangements of finances should be provisiceparately for the expenditure occurring
on account of refugees.

21 Article 1, Para 1 & 2, Convention Relating to that8$ of Refugees, 1951.
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Conclusion

On conclusion note of the article, it is opinedtttiee refugee protection in India is still in
middle of the process, despite the huge affordihghe refugees by the country and the
constitutional significance backing the refugeetgrtoon has been utilized minimal till
present scenario and it has enormous scope torbeuwsed by examination, planning and
execution. The procedure of refugee protection lshbe more planned in order to ensure no
security threats to the country.
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Right to Life does not include the Right to Die inindia

Dr. Aniruddha Rant

Introduction

It had been that the most precious fundamentatgighthe citizen is right to life guaranteed
by Article 21 of the constitution of India. It is©v¢ bounded duty of the state under the
Constitution to protect the life and personal lipeasf a citizen and it shall not be deprived of
except according to procedure established by. |[@he state is liable for the constitutional tort
and the constitutional tort denotes the case irclvitiompensation or exemplary damages
were awarded by the court while a constitutionght;j was violated. Such constitutional
remedy was made to partake the character of attibas. The award of compensation was
made only in additions to the normal civil remediesthe case oDevaki Nanda Prasad v.
State of Bihat, the Apex Court laid down the concept of the caustinal tort and
compensation jurisdiction and awarded Rs. 25,000pé8s twenty-five thousand) as
exemplary costs for harassing the petitioner.

This concept of awarding exemplary costs had bé&mmansidered iRahul Sah v. State of
Bihar*, in that case, the petitioner filed the habeas wigefore the court for his immediate
relief and prayed for rehabilitation costs, medichlarges and compensation for illegal
detention. After his release in 1982, the questiefore the court was whether in exercise of
Jurisdiction under Article 32 the court can pass an order for payment of mombg. two
important points decided in that case are thavi@dation of constitutional right given raise a
right to a civil liability enforceable in civil catiand (2) it formulates basis for a theory of
liability under which a violation of right to theepsonal liberty can give raise to civil liability
with the extreme concern to protect and preserdithdamental right of a citizen. The Apex
Court awarded compensation its constitutional alidgns to the citizen.

The Apex Court in the case DK Basu v. State of West Berfgakeld that the claim in public
law for compensation for unconstitutional deprigatiof fundamental right to life and
property, the protection of which is guaranteedeuntie Constitution, is a claim based on
strict liability and is in addition to the claim alable in private law for damages for tortuous
act of the public servants. Public proceedingsesardifferent purpose than the private law
proceedings. Award of compensation for establisiifdngement of indefeasible right

1 Associate Professor, Jaipur School of Law, Maharaj dyak Global University, Jaipur Rajastha802028.
2Article 21 in The Constitution of India.

3(1984) ILLJ237SC

41983 Cri LJ 1644

SArticle 32 in The Constitution of India.

61997 Cri LJ 743
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guaranteed under Article 21 of the Constitutioringfia is a remedy available in public law
since the purpose of public law is not only civligublic power but also to assure the citizens
that they live under a legal system wherein thigihts and interest shall be protected and
preserved. The right of citizens to life and peeddiverty are guaranteed under Article 21 of
the Constitution. It is the bounden duty of thet&tander the constitution to protect life and
personal liberty of the citizen.

‘Right to die’ Is it included in Article 217?

If a person has a right to live, whether he haltngt to live. When a man commits suicide,
he has to undertake certain positive overt actstl@djenesis of those acts cannot be traced
to, or be included withing the protection of thight to life’ under Article 21. The significant
aspect of ‘sanctity of life’ is also not to be oweeked. Article 21 is a provision guaranteeing
protection of life and personal liberty and by m@&h of imagination can ‘extinction of life’
be read to be included in ‘protection of life’. Waeer may be the philosophy of permitting a
person to extinguish his life by committing suigideis difficult to construe Article 21 to
include within it the ‘right to die’ as a part dfd fundamental termination or extinction of life,
and therefore, incompatible and inconsistent withdoncept of ‘right to life’.

To give meaning and content to the word ‘life intiéle 21, in Article 21 it has been

construed as life with human dignity. Any aspeclifefwhich makes it dignified may be read
into it but not that which extinguishes it and tiserefore, inconsistent with the continued
existence of life resulting is effacing the rigtgelf. The ‘right to die’, if any, is inherently

inconsistent with ‘right to life’ as is ‘death’ vitlife’.

A dying man, who is terminally ill or in a persigtevegetative state that he may be permitted
to terminate it by a premature extinction of hfg lin those to live with dignity, when death
due to termination of natural life is certain anthiinent and the process of natural death has
commenced. These are not cases of extinguishiaglit only of accelerating conclusion of
the process of natural death which has already aamed. The debate even in such cases to
permit physician assisted termination of life isdanclusive. It is sufficient to reiterate that the
argument to support the view of permitting termimatof life in such cases to reduce the
period of suffering during the process of certaaunal death is not available to interpret
Article 21 to include therein the right to curtdik natural span of life.

Active Euthanasia

Active euthanasia is a crime all over the worldeptovere permitted by legislation. In India
active euthanasia is illegal and a crime underi®@ec®02 or at least Section 394PC.
Physician assisted suicide is a crime under Se@@f# IPC (abetment to suicide). Active
euthanasia is taking specific steps to cause thenpa death, such as indicting the patient

“Section 302, IPC 1860 (Punishment for murder)
8Section 304 in The Indian Penal Code, 1860 (Punishfoe culpable homicide not amounting to murder)
9Section 306 in The Indian Penal Code, 1860 (Abetro&sticide)
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with some lethal substance, e.g., sodium pentethah causes a person deep sleep in a few
seconds, and the person instantaneously and peintées in this deep sleep. A distinction is
sometimes drawn between euthanasia and physicgsteas dying, the difference being in
who administers the lethal medication. In euthamasiphysician or third party administers it,
while in physician assisted suicide it is he théigod himself who does it, though on the
advice of the doctor. In many countries/ Statedldlter is legal while the former is not. The
difference between “active” and “passive” euthaadsithat in active euthanasia something is
done to end the patient’s life while in passivehantsia, something is not done that would
have preserved the patient’s life.

An important idea behind this distinction is that“passive euthanasia” the doctors are not
actively killing anyone; they are simply not savihgn, while we usually apply applaud
someone who saves another person’s life, we daarotally condemn someone for failing to
do so. If one rushes into a burning building andiea someone out to safety, he will
probably be called a hero. But if one sees a bgrhinlding and people screaming for help,
and he stands on the sidelines-whether out of flgahis own safety, or the belief that an
inexperienced and ill-equipped person like himsetiuld only get in the way of the
professional firefighters, or whatever-if one dassthing, few would judge him for his
inaction. One would surely not be prosecuted fanicae. (At least, not unless one started
the fire in the first place.)

Thus, proponents of euthanasia say that while wedeldate whether active euthanasia should
be legal, there can be no debate about passivaregia. You cannot prosecute someone for
failing to save a life. Even if you think it woultk good for people to do X, you cannot make
it illegal for people to not do X, or everyone imetcountry who did not do X today would
have to be arrested.

Legislation in some countries relating to Euthanasi or Physician Assisted Death:
Netherlands:

Euthanasia in the Netherlands is regulated by fhermiination of Life on Request and
Assisted Suicide (Review Procedure) Act”, 2002stdrts that euthanasia and physician-
assisted suicide are not punishable if the attgngimysician acts in accordance with the
criteria of due care. These criteria concern th8epts request, the patient’s suffering
(unbearable and hopeless), the information providetie patient, the presence of reasonable
alternatives, consultation of another physician #mel applied method of ending life. To
demonstrate their compliance, the Act requires igfgrss to report euthanasia to a review
committee.

The legal debate concerning euthanasia in the Natits took off with the “Postma cases” in
1973, concerning a physician who had facilitatesldbath of her mother following respected
explicit requests for euthanasia. While the phgsicivas convicted, the court’s judgment set
out criteria when a doctor would not be requirekéep a patient alive contrary to his will.
This set of criteria was formalized in the courta aumber of court cases during the 1980s.
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Termination of life of Request and Assisted SuiqiReview Procedures) Act took effect on
April 1, 2002. It legalizes euthanasia and physi@asisted suicide in very specific cases,
under very specific circumstances. The law was @sed by Els Borst, the minister of Health.
The procedures codified in the law had been a atiore of the Dutch medical community
for over twenty years.

The law allows a medical review board to susperabgrution of doctors who performed
euthanasia when each of the following conditiorfsiidled:
* The patient’s suffering is unbearable with no pextf improvement
e The patient's request for euthanasia must be valynand persist over time (the
request cannot be granted when under the influehoghers, psychological iliness
of drugs)
e The patient’'s must be fully aware of his/her coiodit prospects and options.
e There must be consultation with at least one atidgpendent doctor who needs to
confirm the conditions mentioned above.
e The death must be carried out in a medically apjmtg fashion by the doctor or
patient, in which cases the doctor must be present.
e The patient is at least 12 years old (patients betwl2 and 16 years of age require
the consent of their parents.

The doctor must also report the cause of deathetonunicipal coroner in accordance with the
relevant provisions of the Burial and Cremation.A&tregional review committee assesses
whether a case of termination of life on requesdswsisted suicide complies with the due care
criteria. Depending on its finding, the case wither be closed or, if the conditions are not
met, brought to the attention of the Public Prosmcirinally, the legislation offers an explicit
recognition of the validity of a written declaratioof the will of the patient regarding
euthanasia (a euthanasia directive”). Such deadaraan be used when a patient is in a coma
or otherwise unable to state if they wish to bédaonéasia.

Euthanasia remains a criminal offense in caseseeting the law’s specific conditions, with
the exception of several situations that are nbjest to the restrictions of the law at all,
because they are considered normal medical pradiiere are:
» Stopping or not starting a medically useless @jtiteatment
» Stopping or not starting a treatment at the paserguest
* Speeding up death as a side-effect or treatmergseary for alleviating serious
suffering Euthanasia of children under the age ®frdmains technically illegal;
however, Dr. Eduard Verhaegen has documented d$es@sas and, together with
colleagues and prosecutors, has developed a ptdwmbe followed in those cases.
Prosecutors will refrain from pressing chargeis tGroningen Protocol is followed
in those cases. Prosecutors will refrain from pngssharges if this Groningen
Protocol is followed.
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Switzerland

Switzerland has an unusual position on assisteddsuiit is legally permitted and can be
performed by non-physicians. However, euthanasibeigal, the difference between assisted
suicide and euthanasia being that while in the @wrthe patient administers the lethal
injection himself, in the latter a doctor or sontlees person administers it.

Article 115 of the Swiss penal Code, which came #&ffect in 1942 (having been approved in
1973), considers assisting suicide a crime if, amig if the motive is selfish. The code does
not give physicians a special status in assistingjde; although, they are most likely to have
access to suitable drugs. Euthanasia guidelines tawtioned physicians against prescribing
deadly drugs.

Switzerland seems to be the only country in whigh law limits the circumstances in which
assisted suicide is a crime, thereby decriminajizinin other cases, without requiring the
involvement of a physician. Consequently, non-ptigsis have participated in assisted
suicide. However, legally, active euthanasia edministering a lethal injection by a doctor
or some other person to a patient is illegal ist&wiand (unlike in Holland where it is legal
under certain conditions).

The Swiss law is unique because (1) the recipieedmot be a Swiss national, and (2) a
physician need not be involved. Many persons fréheocountries, especially Germany, go
to Switzerland to undergo euthanasia.

Belgium

Belgium became the second country in Europe afsthéilands to legalize the practice of
euthanasia in September 2002. The Belgian lawa#dtsonditions under which suicide can
be practiced without giving doctors a licence tih. IRatients wishing to end their own lives
must be conscious when the demand is made andtréq@darequest for euthanasia. They
have to be under “constant and unbearable physigasychological pain” resulting from an
accident or incurable illness.

The law gives patients the right to receive ongoindgreatment with painkillers- the
authorities have to pay to ensure that poor oaisdl patients do not ask to die because they
do not have money for such treatment. Unlike thécbdegislation, minors cannot seek
assistance to die. In the case of someone whotisiribe terminal stages of illness, a third
medical opinion must be sought. Every mercy killcage will have to be filed at a special
commission to decide if the doctors in charge allewing the regulations.

U.K Spain, Austria, Italy, Germany, France, etc.

In none of these countries is euthanasia or ptarsiassisted death legal. In January 2011 the
French Senate defeated by a 170-142 vote a bKirgpéo legalize euthanasia. In England, in
May 2006 a bill allowing physician assisted suicias blocked, and never became law.
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United States of America:

Active Euthanasia is illegal in all states in U.S.But physician assisted dying is legal in the
states of Orgon, Washington and Montana. As alrgaaipted out above, the difference
between euthanasia. And physician assisted suibéde in who administers the lethal
medication. In the former, the physician or someelse administers it, while in the latter the
patient himself does so, though on the advice efitctor.

Oregon:

Oregon was the first state in U.S.A to legalize gatign assisted death. The Oregon
legislature enacted the Oregon Death with Dignity, An 1997. Under the Death with Dignity
Act, a person who sought physician assisted suie@éd have to meet certain criteria:

He must be an Oregon resident, at least 18 yedrantl must have decision making
capacity.

The person must be terminally ill, having six manth less to live.

The person must make on e written and two oralesigufor medication to end his/
her life, the written one substantially in the foprovided in the Act, signed, dated
witnessed by two persons in the presence of thHermatho attest that the person is
capable, acting voluntarily and not being coercedsign the request. There are
stringent qualifications as to who may act as aegs.

The patient's decision must be an ‘informed’ oned dhe attending physician is
obligated to provide the patient with informatioboat the diagnosis, prognosis,
potential risks, and probable consequences of gatkia prescribed medication, and
alternatives, including, but not limited to comfggre, hospice care and pain control.
Another physician must confirm the diagnosis, tlagigmt's the patient’'s decision-
making capacity, and voluntariness of the patieti¢’sisions.

Counselling has to be provided if the patient iesing from depression or a mental
disorder which may impact his judgment.

There has to be a waiting period of 15 days, nékirohave to be notified, and State
authorities have to be informed.

The patient can rescind his decision at any timeegponse to concerns that patients
with depression may seek to end their lives, th@918mendment provides that the
attending physician must determine that the patieets not have ‘depression causing
impaired judgment’ before prescribing the dedigationder the law, a person who
met all requirements could receive a prescriptibradbarbiturate that would be
sufficient to cause death. However, the lethaldtmpm must beadministered by the
patient himself, and physicians are prohibited fradministering it. The landmark
cases to declare that the practice of euthanas@obiprs to help their patients shall
not be taken into cognizance was Gonzalez v. Oredgoited in 2006.

Washington: Washington was the second Death with Bhity Act, 2008.
Montana: Montana was the third State (after Oregon and Wiastim) in U.S.A. to legalize
physician assisted deaths, but this was done bgtidtte judiciary and not the legislature. On
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December 31 2009, the Montana Supreme Court detivies verdict in the case of Baxter v.
Montana_ permitting physician to prescribe letimalicating that physician aid 66 in dying is
against public policy.

Other States in U.S.A.: In no other State in U.SsAeuthanasia or physician assisted death
legal. Michigan banned euthanasia and assisteddsuiic 1993, after Dr. Kevorkian (who
became known as ‘doctor death) began encouraging agsisting in suicides. He was
convicted in 1999 for an assisted suicide displaged television, his medical licence
cancelled, and he spent 8 years jail.

In 1999 the State of Texas enacted the Texas Rbéite Law which entitles Texas hospitals
and doctors, in some situations, to withdraw lifgp@ort measures, such as mechanical
respiration, from terminally ill patient when sudheatment is considered futile and

inappropriate. However, Texas has not legalizethanasia or physician assisted death. In
California, though 75 of people support physiciessisted death, the issue is highly
controversial in the State legislature. Forty $tanelU.S.A have enacted laws which explicitly

make it a crime to provide another with the medrtaking his or her life.

In 1977 California legalized living wills, and oth&tates soon followed suit. A living will
(also known as advance directive or advance degigaan instruction given by an individual
while conscious specifying what action should Bestein the event, he/she is unable to make
a decision due to illness or incapacity, and agparperson to take such decisions on his/her
behalf. It may include a directive to withdraw Igapport on certain eventualities.

Canada

In Canada, physician assisted suicide is illegaé \Bection 241 (b) of the Code of Criminal
Procedure of Canada. The leading decision of thedlan Supreme Court in this connection
is Sue Rodriguez v. British Columbia (Attorney GenétaRodriguez, a woman of 43, was
diagnosed with Amyotrophic Lateral Sclerosis (AL8hd requested the Canadian Supreme
Court to allow someone to aid her in ending hex. Iler condition wasdeteriorating rapidly,
and the doctors told her that she would soon lbseability to swallow, speak, walk, and
move her body without assistance. Thereafter shddiose her capacity to breathe without a
respirator, to eat without a gastrotomy, and woeNentually by confined to bed. Her life
expectancy was 2 to 14 months.

The Canadian Supreme Court was deeply divided. Byt@majority her plea was rejected.
Justice Sopinka, speaking for the majority (whidkliuded Justices La Forest, Gonthier,
lacobucci and Major) observed:

Sanctity of life has been understood historicalyeacluding freedom of choice in the self-
infliction of death and certainly in the involvenmexi others in carrying out that choice. At the

10(1993) 3 SCR 519
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very least, no new consensus has emerged in se@@ptsing the right of the State to regulate
the involvement of others in exercising power awelividuals ending their lives.

The minority consisting of Chief Justice Lamer ahgstices L'Heureux-Dube, Cory and
McLachlin, dissented.

Passive Euthanasia

Passive euthanasia is usually defined as withdgwmedical treatment with a deliberate
intention of causing the patient’s death. For examip a patient requires kidney dialysis to
survive, not giving dialysis although the machis@vailable, is passive euthanasia. Similarly,
if a patient is in coma or on a heart lung machiighdrawing of the machine will ordinarily
result in passive euthanasia. Similarly, not givliig saving medicines like antibiotics in
certain situations may result in passive euthan&saying food to a person in coma or PVS
(Permanent Vegetative State) may also amount wiygasuthanasia.

Euthanasia can be both voluntary and non-voluntaryoluntary passive euthanasia a person
who is capable of deciding for himself that he wabptefer to die (which may be for various

reasons e.g., that he is in great pain or thatrtbeey being spent on his treatment should
instead be given to his family who are in greateedy etc). and for this purpose, he
consciously and of his own free will refuses toetéike saving medicines. In India, if a person

consciously and voluntarily refuses to take lifésgwmedical treatment it is not a crime. Non

voluntary passive euthanasia implies that the peis@mot in a position to decide for himself

e.g., if he is in coma or PVS.

Conclusion

Abetment of Suicide and Attempt to Commit SuicitleIndia abetment of suicide (Section

306 Indian Penal Code) and attempt to suicide (@e&09 of Indian Penal Code) are both
criminal offences. This is in contrast to many doi@s such as USA where attempt to suicide
is not a crime.

Section 306 and 309 IPC read as under:

306. Abetment of suicide- If any person commitsisié, whoever abets the commission of
such suicide, shall be punished with imprisonmérither description for a term which may
extend to ten years, and shall also be liablent. fi

309. Attempt to commit suicide- Whoever attemptsctonmit suicide and does any act
towards the commission of such offence, shall beighed with simple imprisonment for a
term which may extend to one year or with finewith both.

Phycological and Physical Features of Suicide:ntiaén psychological and physical features
of suicide are: (1) the victim is under an emotimiegess; (2) He or she is overpowered with a
feeling or disgrace, fear, disgust of hatred attithe when suicide is resorted to: (3) The main
intention of committing suicide is to escape frdme tonsequences of certain acts or events:
disgrace, agony, punishment, social stigma or tyraor treatment etc. (4) The Kind is far
away from religious or spiritual considerations {8)e means employed to bring about the
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death are weapons of offence or death; (6) Thehdeaudden inmost cases unless the victim

Is rescued earlier: (7) The act is committed irresgc (8) It causes misery or bereavement to
the kith and kin.

Right to Life does not include Right to Deathe Supreme Court in Gian Kaur v. State of
Punjabheld that Section 309 IPC is valid and not violatof Article 21 of the Constitution
of India. The right to life does not include thghi to die.

In Aruna Ramchandra Shanbug v. Union of India & &teshe Supreme Court held that both
euthanasia and assisted suicide are not lawfuidial The right to life does not include the
right to die and that euthanasia could be lawful dy legislation. Both the abetment of
suicide under Article 306 IPC and attempt to consnitide in Section 309 IPC are criminal
offence. Section 309 IPC is constitutionally valid.

11 AIR 1996 S.C 946.
12 AIR 2011 S.C 1290.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 8, Issue I, January 2020
Page34 www.journaloflegalstudies.co.in

Individual Dispute vis a- vis Industrial Dispute

Dr. Pradeep Kumar

Introduction

In any viable and progressive economy, the growath of nation is directly connected with
industrial growth and peace. Industrial peace ldaddhe harmonious relationship between
employer and employee. States often attempt to Ulat® laws and policies in a manner
suitable to maximize industrial output which reggira continuous effort from state
authorities, employers and employees to bring dtheir differences and develop a common
understating. It is further necessary that key eome of employers and employees are
selected in an amicable way.

In India the legislature with an intent to find uedrial peace and harmony has enacted the
Industrial Dispute Act, 1947 (1.D. Act) is to malgovisions for the investigation and
settlement of industrial disputes, and certain oi@poses. Section 2(k) of the 1.D. Act
defines 'Industrial Dispute’ Section 2-A of the sarmact explains that under certain
circumstances dbkdividual Dispute'can be treated amdustrial Dispute'

The purpose of this paper is to make an analysisasfe situation when an individual dispute
can be turned as industrial dispute. Its furthgoosers the viability of treating individual
dispute as industrial dispute against the objeafiadustrial peace.

Industrial Dispute

“Industrial dispute” means any dispute or differermetween employers and employers or
between employers and workmen, or between worknmenweorkmen, which is connected
with the employment or non-employment or the teahemployment or with the conditions
of labour, of any persoh.

Essential ingredients of Industrial Dispute
The following are the ingredients of the definitionder Section 2 (k):
1. There must be a dispute or difference.
2. The dispute or difference should be between:
() Employers and Employers or
(i) Employers and Workmen, or
(i) Workmen and Workmen,
3. The dispute of difference must be connected with:

1 Assistant Professor, Faculty of Law, B.H.U., Varanas-P005.
2 Section 2 (k) of the Industrial Dispute Act, 1947.
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(i) The employment or
(i) Non-employment or
(iif) The terms of employment or
(iv) The conditions of labour, of any person.

But practically it is observed that in 99% of thases before the Courts and Industrial
Tribunals, the dispute or difference arises betweemployers and employees only. In
Newspapers Ltd. v. State of Industrial TribunalPf case Tajammal Hussain a lino typist
was dismissed by the Pioneer Newspaperé bia the ground of incompetence. His case was
neither taken up by the union of the establishmentby any union of allied or similar trade.
His case was, however, taken by the U.P. workinignalist union, with which the employee
has no concern. The government referred the dispatehe Industrial Tribunal for
adjudication. The Tribunal ordered reinstatemé&hie Appellate Tribunal and High Court,
successively affirmed. Thereupon, the managemefemped an appeal to the Supreme Court.

Industrial Dispute vis a vis Individual Dispute

Section 2 (k) does not clarify it. At first, the th@ur Appellate Tribunals and the Supreme
Court gave a different opinion. In light of InduatrDispute vis, a vis Individual Dispute there
is three views first industrial dispute cannot bédustrial dispute and another it could be
industrial dispute and third it can be an industliapute if a number of sufficient employees
aired the question.

Thefist viewin Kandan Testile Ltd. v. Industrial Tribun&léJnited Commercial Bank Ltd. v.
Labour Commissionérand J. Chowdhury v. M.C. Banerjeecases the Labour Appellate
Tribunals held that an individual dispute could bettreated as an industrial dispute.

The Second vievan individual dispute could be treated as an itm@sispute inSwadeshi
Industries Ltd v. There WorknfeandNews Paper Ltd. v. Industrial Tribunals WRhe full
bench of the Labour Appellate Tribunal held thatispute between an employer and a single
employee could be treated as an Industrial dispute.

Thethird viewis that it can be an industrial dispute that ningssupported by the majority of
the employees of the industry. The controversyuistp rest by incorporating Section 2-A to
the Act by the amending Act no. 35 of 1965.

3 AIR 1957 SC 532.

4 The Pioneer was founded in Allahabad in 1865 bgr@e Allen, an Englishman who had great suss indhe
business in north-east India.

51949 LLJ 875 Mad.

6(1951) 1 LLJ 782 SC.

71950-51 (2) FJR 218.

81955 Il LLJ 404.

9(1960) Il LLJ 37 SC.
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In Central Provinces Transport Service v. Raghunatpab®atwardhar the Court observed

that decided cases in India disclose three viewis tiee meaning of ‘Industrial dispute’.

(1) a dispute between an employer and a single worlgaanot be an ‘industrial dispute’;

(2) it can be an industrial dispute; and

(3) it cannot per se be an industrial dispute but negplne one if taken by a trade union or a
number of workmen

This Court discussed the scope of industrial desgst defined in S. 2(k) o f the Central Act,
and after referring to the conflict of judicial omn as to its applicability to the case of a
dispute between an employer and a single workmaheuobserved:

“The preponderance of judicial opinion is clearlyfavour of the last of the three views stated
above, and there is considerable reason behinNoitwithstanding that the language of
Section 2(k) is, wide enough to cover a disputeveenh an employer and a single employee,
the scheme of the Industrial Disputes Act does appe contemplate that the machinery
provided therein should be set in motion to seitiéy disputes which involve the rights of
workmen as a class and that a dispute touchingnthieidual rights of a workman was not
intended to be the subject of an adjudication utiaeiAct, when the same had not been taken
up by the union or a number of workmen”.

Individual Dispute!!

Controversy is put to rest by incorporating Sect@eA to the I.D. Act by the amending Act

35 of 1965. Section 2-A says Dismissal, etc., oingividual workman to be deemed to be an
industrial dispute. Where any employer discharg#ismisses, retrenches, or otherwise
terminates the services of an individual workmamy dispute or difference between that
workman and his employer connected with, or arising of, such discharge, dismissal,
retrenchment or termination shall be deemed torbmdustrial dispute notwithstanding that
no other workman nor any union of workmen is aypttthe disputé?

Notwithstanding anything contained in section 1y auch workman as is specified in sub-
section (1) may, make an application direct toltabour Court or Tribunal for adjudication
of the dispute referred to therein after the expiryorty-five days from the date he has made
the application to the Conciliation Officer of thppropriate Government for conciliation of
the dispute, and in receipt of such applicationlthleour Court or Tribunal shall have powers
and jurisdiction to adjudicate upon the disputejfaswere a dispute referred to it by the
appropriate Government in accordance with the giors of this Act and all the provisions of

10(1957) I L. L.J. 27.

ns. by Act 35 of 1965, S. 3 (w.e.f. 1-12-1965).

12 Section 2 A (1) of the Industrial Dispute Act, Z9@ection 2 A numbered as sub-section (1) thevgdict 24
of 2010, s. 3 (w.e.f. 15-9-2010).
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this Act shall apply in relation to such adjudicatias they apply in relation to an industrial
dispute referred to it by the appropriate Governimien

The application referred to in sub-section (2) shalmade to the Labour Court or Tribunal
before the expiry of three years from the date isththrge, dismissal, retrenchment or
otherwise termination of service as specified in-seaction (1.

Object of Section 2-A

Section 2-A does not make any major differencehandbject of the Act. The main object of
this section is to give some relief to an individw@rker under certain given circumstances.
Section 2-A is merely an exception to Section 2 $t)ll all the individual dispute cannot be
treated as industrial disputes. Section 2-A appbdaely to dispute relating to employer
discharges, dismisses, retrenches, or otherwigairtates the services of an individual
workman.

Constitutionality of Section 2-A
After the insertion of Section 2-A in the I.D. Adi947 through 1965 amendment, the
management challenged the Constitutional validityhe section on this ground:
(1) The Parliament had no power to convert individuspudte into an industrial dispute.
(2) The 1965 amendment by which Section 2-A was indentas unfavourable to the
legislative scheme of the 1.D. Act.
(3) Section 2-A should be struck down as it was vialaieArticle 14 of the Constitution
of India 1950.

Section 2-A effect from G1December, 1965 by Act no. 35 of 1965 does not rcoveer
kinds of dispute such as bonus, wages, leavestizietc. It applies only to dispute relating
to discharges, dismisses, retrenches, or othergisginates the services of an individual
workman. Section 2-A did not provide direct acaesthe Labour Court or Industrial Tribunal
for adjudication of deemed industry dispute whigluged delay and untold suffering to the
workmen. There is need for direct access was @&lbnly the labour law experts but also by
the highest judiciary of the country.

In view of the above, Section 2-A has been amentliimgthe Act no. 24 of 2010 which was
effect from 19' August, 2010 to empower the Labour Court or Trédsrto adjudicate upon
the dispute, as if were a dispute referred to itH®yappropriate government. Section 2-A (2)
provides for direct access to the Labour or thébdmal. Any workman who has been
discharges, dismisses, retrenches, or otherwisertates by the employer may now make an
application direct to the Labour Court or Tribuf@a adjudication after the expiry of 45 days
from the date he has made the application to theeiGation Officer.

13 Amendment by Act no 24 of 2010 Section 2A (2)radustrial Dispute Act, 1947.
14 Amendment by Act no 24 of 2010 Section 2A (3)radustrial Dispute Act, 1947.
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On receipt of the application of such workmen trebdur Court or Tribunal shall have
powers and jurisdiction to adjudicate upon the slidgute and now there is no requirement of
reference by the appropriate Government.

Subsection (3) of Section 2-A prescribes the tiimdt within which such an application must
be moved. The period of limitation so fixed in thrgears from the date of discharge,
dismissal, retrenchment or otherwise terminatiogesfice.

In the Newspapers Ltd. v. State Industrial Tribunal UtRradesh® case the Newspapers
dismissed an employee. The U.P. Working Journalistgon, with which the employee had
no connection, took VIP his cause. The U.P. Govemtmeferred the dispute to a tribunal.
The tribunal ordered reinstatement. The appellabairtal, and the Allahabad High Court,
successively, affirmed. In an appeal to the Suprémat, the Newspapers contended, as they
had below, that the reference was terrible becthessubject matter of the dispute referred by
the U.P. Government was an individual dispute astcan industrial dispute. The judgment of
the Supreme Court delivered by Kapur, J., follothg use of the word “workmen” in the
plural in the definition of “Industrial dispute” s not by itself exclude the applicability of
the Act to an individual dispute because under $8¢2) of the General Clause Act.

Conclusion

There are two types of disputes types Industrgputies and individual disputes. In case of an
industrial dispute, any person could sue but ilitiahere was no right to sue related to a
personal dispute. There was no such provision daggua personal dispute in the original Act.
Before the inclusion of Section 2-A, a worker whould have been discharged, retrenched,
or otherwise terminated from his services, wouldehbeen in great difficulty at that time,
unless he obtained the support of a trade unionotdails to find a sufficient number of
workers to support his affairs. A dispute betweeremployer and a single employee could be
treated as an industrial dispute.

Thus, all controversy is put to rest by incorpargtSection 2-A to the Act by amending Act
no 35 of 1965. But Section 2-A does not bring a&tgonal disputes within the purview of

Industrial Disputes, only those related to the ltisge, retrenched, or otherwise termination
from his services of anyone workman, whereas otlisputes shall not fall under the

Industrial Department otherwise.

5 AIR1957 S.C. 532; (1957) 2 L.L.J. 1.
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Legal protection of Geographically Indicated Goodsn India

Dr. Vikesh Ram Tripatht

Abstract

Geographical Indication is a type of IPR associateith goods having special quality or charactedstiwhich
belong to a particular origin or geography. First all, this right was recognized in Europe and thest of world
started recognizing Geographical Indications. Ialienbefore 1999 the Geographical indication wasnesbgnized
as we do not have law which deals with such right.riAfpam all other IPRs the Geographical Indicatigsthe
community right in which a mark or logo has beerduby authorized user to identify or to distingusgrecific
products which are associated with the specific arigr locality. This Article explores the evolutiaf the
Geographical Indication, its social and legal impat the society and how and where one can appr@achget
registered their Gl under the Indian legislationchtine various remedy available to them in casefoingement.
Key words: Geographical Indication, Goods, Legal ltpagricultural Products, WTO, TRIPS

Introduction

Geographical Indication (GI) as the name suggeahimdication applied on the products or
the goods of the special and the unique qualitypossesses the special characteristics which
are unique because of the particular origin of dbeds. Geographical indication is a sign
affixed to the goods which possess the unique,ifipec particular quality or characteristics
because of the reason of originated from the pdaii@rea or region. These goods have special
characteristics which re peculiar to the origiritat goods.

According to WTO, “Geographical Indications are igadion which identify a good as
originating in the territory of a member, or a k@gor locality in that territory, where a given
quality, reputation or other characteristics of teod is essentially attributable to its
geographical origin”. Gl protects the interest dmel rights of the producers and preclude the
third party from using the Gl and it preventing tésuse of the GI by the third party whose
products are not conform to the desired standaothds not protect the use of same technique
but only prevents the using of same sign whicleggstered as geographical indication.

It gives protection especially to the agricultysedducts. It protects the rights of producers and
at the same time assures the quality of produdtsesteonsumers. Gl is like the marketing tool
by passing information about product. Gl is corddrbecause of the unique human skill and
the climate condition or the environmental factwigch leads to the production of the unique
and special product or the handicraft.

Historical Background
Europe recognized Gl protection firstly and afteoge other nations started recognition of
Geographical Indication. In 19th century the conaéis| began in Europe. Before 1999, there

1 Assistant Professor, LC-1, Faculty of Law ,University Delhi, Delhi.



Paged40 Dr. Vikesh Ram Tripathi

is no law in India which relates to the GIl. TRIRpeement was signed by the different nations
which are the members of the WTO. Only after thiéication of the TRIPS Agreement the law
relating to the Gl was introduced by the Parliamerthe Regime of IPR.

Some minimum guidelines have been provided by RS for the goods which are registered
as the Gl goods. The whole purpose of the Act mlitoinate the unfair competition from the

market and to prevent the consumers from the négaent by the third party regarding the
originality of the product.

Under Paris convention the geographical indicasgorotected as a one of the elements of the
IPR under Articles 1(2) and Article 10.

In TRIPS the Arts. 22 to 24 specifically deals witte GI. The Art 23 under the TRIPS
prescribes the exclusive and comprehensive protetti wine and spirit and comprehensive
protection is not available to other products tfeeearticle 22 has been criticized by many
countries and they demand such high level and celngmsive shall also be applicable to other
goods in Doha round many nations desired to extaniar level of protection to goods.

Trips agreement was concluded in 1994 during Urugoand which specifically deals with
the GI.
But prior to this TRIPS agreement there were irgBomal convention which mainly deals with
Gl.
1. The protection of industrial property i.e. thaPigris convention 1883
2. Madrid convention 1891
3. Lisbon agreement 1958. For the very first timéhatihternational level the recognition
was provided to the appellation of the origin ahd provision were made for the
registration at a global level.
First two conventions dealt with indication of sceiiand tried on focused on the appellation of
origin.

Interested Parties In Geographical Indication

World intellectual properties organisation (WIP®yanized a worldwide conference on Gl in

San Francisco in 2003. In the symposium the folhgyparties are recognized as the interested

parties in terms of Gl:

1) Consumers — the GI tag assures the purchaser #bamality and characteristics and
therefore they are not being misled by the thindypa

2) Gi user — Gl user can access the foreign marketsaemable to label their products with
Gl tag which is uniform labelling.

3) Producers and manufacturers — producers and maurdex are able to obtain generic
name for their products and this lead to avoid gsioih and that would lead to the higher
profit.

4) Government — the Government has to protect thereall rights of the citizens of their
country. And thus, the Government would be ablprevent and protect the consumers
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from fraud, deception and the confusion. And aiséme time protect the economic interest
of the producers.

Geographical Indication Under Indian Legislation
In India the legislation related to the Gl is coméal in the “Geographical Indications of Goods
(Registration and Protection) Act,1998ct 48 of 1999)” which was enforced in September
2003. The objectives of this Act are as under:

« Provide widespread legal protection to the Gl goods

* Prevent the not authorized user to use the Gl

« Protect the innocent consumers from being misguéaetddeception

« For the promotion of the export of the goods hawidag

Gl Act covers the agricultural and the natural gowadhich originates in the particular territory
or locality and at the same time protects the maetufed goods too.

Under the TRIPS obligation the Parliament of Inggssed the Gl Act in December 1999 to
extend the protection to Gl in India. The cent@lgrnment notified the rules in 2002 to enforce
the provisions contained in the GI Act.

The Central Government establishes the Gl RegagiBhennai for the registration of Gl, which
is headed by the Registrar, who has the respoitgitoilsupervise #

Registration Process

Registration of the Gl is not mandatory but the-negistration has its own effect. Therefore,
the registration is always recommended. Accorditfé Section 20(1) of the Gi Act any action
cannot be taken by the proprietor of the Gi, it @Bais unregistered as per the provisions of the
Act. He cannot institute any suit under this Adtefiefore, the registration provides the means
by which relief can be sought under this Act inecakinfringement by anyorfe.

Applicant may apply for the single good or for@flithe goods contained in the class of goods
classified by the registrar. The International sification of the goods has to be considered by
the registrar while classifying the godus.

Registration of the Gl also imposes restrictionshenregistered Gl as the Gl cannot be assign,
transmitted, pledge, mortgage, issue license oo#émr such agreement.

Requirements To File Gl
e Application on Form GI- 1A

2 Herein After, The Act
3The Act

4 Ibid

5The Act
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» Application must contain the details of principlace of business defined under rules
of 2002

» evidences which supports the claim of the users

» comprehensive description of the product and s us

e manner and technique of production

e . any other information connected with this Statetnghich gives the details the
designation of the goods as the GI good

» class in which the goods lie (1-34)

* Name & details of the applicants

» affidavit to support the genuine claim

* benchmark and features of the Gl good

» copy of the map of the respective territory(ceztili

* any required special human efforts and skill

Procedure

The Act provides the detailed and exhaustive pronito deal with the procedure of applying
and fetch the geographical indication for theirdarcts. In order to apply for the registration,
the applicant has to file the application to theyiBear of the GIl. The application must be in
triplicate and filed by any association of persongroducers or by any authority or organisation
established by or under the law representing therdst of the producers of that particular
good.A single application is sufficient for the iggation of the good under different classes of
the goods but there is need to pay the fee acaptdithe number of classes and in respect of
each class. The application must be made on theepend appropriate form provided for the
registratio.

After receiving the application, the registrar vatirutinise the application for the preliminary
scrutiny for checking the fault or lack in the apation.

And in case if the registrar founds any deficieimcthe application, he would intimate the same
to the applicant. The applicant has the opportulsitgorrect the remedy the deficiency in the
application. The deficiency must be remedied ihimithe period of one month of receiving the
communication of deficiency from the office of tfegistrar.

After this the registrar has three options to det the application of the registration. He can
either accept the application wholly or wholly &@jérefuse) the application or can either partly
accept and partly reject the application. Whileisaig the application the registrar has to give
the written grounds for rejecting the applicatidhe applicant can on the basis of these grounds
of rejection can file his reply within the two mbstof refusal. And if the registrar again rejects
the application, then the applicant can preferajiygeal against the decision of the rejection of
the application.

6 The Act, section 11
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According to the Section 12 of the Act, the registmay withdraw the acceptance if “he is
satisfied that the application is accepted in eworthe in the given circumstances the
Geographical Indication should not be registerédid the withdrawal has the same effect as
the application has not been accepted.

After this the application is advertise/ publishthe registrar in the manner provided by the
rules.

Within three months or extended one month, anygomecain oppose the application in writing
in the manner provided by the rules and at the gameehas to pay the fee as provided by the
Act.

Then the registrar has to serve the notice of thygosition to the applicant, and then the
applicant has to file the counter statement witiia months of receiving of notice from the
opposing party. Then registrar has to serve compohter statement to the party who opposes
the application.

Then the registrar shall provide the opportunitythed hearing to the both parties and on the
basis of the hearing and the evidence submittetidoparty the registrar decides the same.
The registrar shall register the Gl if the applimats not opposed or if opposed but decided in
the favour of the applicant of the geographicaldation.

On registration of the GI, the registrar has todésthe certificate to each of the applicant and to
the authorised users of the Gl. “Under section fifh® Act the any person claiming to be the
producer of the geographical indicated good catydppthe registration as the authorised user
of the GI". The whole procedure needs to be coradlstithin the period of twelve months.
The same has to be complied with the manner plestrnder the Act and the rules.

Grounds For Refusal
Sec 9 of the Gl Act provides cases in which the&inot be registered. These are-
« ifthe Gl is likely to cause confusion and deceive
» ifthe Gl is in contravention of the enforced Act
e Comprises & contains scandalous or obscene matters
< if hurt the religious feeling of any sect or classection
e Otherwise, be disentitled to protection in Court
e ifitis a generic name
« if it falsely represents the origin of good

Tenure of Protection (Sec. 18)

" The Act
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it provides the duration for the validity of thegigtration. Initially the Gl is given protection
for the duration of 10 yrs. and further protectisravailable on renewable basis from time to
time as per the rules prescriBed

Infringements and Its Settlements

Section 23 of the Act provides that the registrai®the primary evidence of the registration
of the ownership and the validity of the registvatof the Gl. And in case of non-registered Gl,
passing off action can be preferted

According to the section 24 of the Gl Act providbat the Gl neither be transferred nor be
mortgaged at the same time it cannot be assigreétharauthorized user cannot issue licence.
But it can be inherited on the death of the auteousef’.

Section 39 provides punishment in case of falsify &l. It provides imprisonment from 6
months to 3 years and fine from Rs. 50,000 to 3,200

Section 41 provides punishment in case of secondulasequent offence. It provides
imprisonment for not less than one year but itlbafurther extended to three years and fine is
also imposed up to 2,00,000 Rs. But judge can eedoe sentence and have to record the
reason¥.

The Section 58(1) of the Geographical Indication grovides that whenever the validity of the
registered Geographical indication is challenged,Intellectual Property Appellate Board has
the jurisdiction to decide the sathe

As per the section 66(1) of the Act, the courtsclibare inferior to the District Court have the
power and jurisdiction to try the suit in case b€ tinfringement of the Geographical
Indicatiort*.

The section 67 of the Act confers the discretiohantrial court to grant injunction or to award
damages whether nominal or exemptary

But Section 55 of the Act put the proviso on theseedies if anything is done or intended to
be done in good faith or in pursuance of the GFAct

Conclusion and Suggestions

8 |bid
°The ACT
10 1bid
11 bid
12 |bid
B The Act
1 bid
15 |bid
16 |bid
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Gl ascertains the product and the geography froarevtinat product is coming from. Promotion
and the adequate marketing of the Gl productstessi the economic benefit to the producers
in all around especially in the rural areas in cafsagricultural products. Enhancement in the
Gl leads to the monetary benefits to the produardsat the same time protects the interest of
the consumers as well. Gl leads to the raisingasfdard of living and also raises the demand
and popularity of the standard product. Througls tthie employment opportunities also
increases in these areas and thus confers varngdits to the origin place. Gl also ensures the
quality to the consumer and thus more satisfaafdheir wants.

Thus, Gl is important IPR to protect the interespmducers as well as consumers and also
helps in increasing socio-economic developmenhefcommunity by Gl registration. The Gl
may provide the means for the development whichbdeesn contemplated by the European
Union which is reflected in different policies amegulations. The GI contributed in the
development in the following aspects-
» Social benefit
« Economic benefit, Gl helps in the production of theal products and increase the
profit of the producers by increasing the demanthaf product
e Consumer
e Producer
« Development of designated area or region
* Increase demand and quality
« Employment generation, as the demand for the ptothareases it leads to the
enhancement in the production which ultimately kelp the generation of the
employment
e Governance, more and more Gl tagging involves titeaeced participation of the
government and the regulatory bodies to serveuhngose of protection and promotion
of the interest
* It gives societal benefit by upgrading the standdilt/ing, per capita income and leads
to the educated society
e It also leads to the educational benefit as it pia® the knowledge and awareness of
the nature and intellectual
e It leads to the cultural development by presertivgtradition and the quality
e It also helps in biodiversity conservation, envira@ntal preservation and thus leads to
the environmental benefit

Gl has more significance for India is agricultuyddhsed economy and also the handicraft sector
of India is also famous for exports and exchangeezaf the country. Two-fold protection has
been given under The GI Act
1) Protection of interest of the consumers by prewgnthem from deceived by false
imitation.
2) Protection of interest of the producers as therSuees that reputation of the producers
should not be damaged by false or counterfeitiritaiion.
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The GI Act provides the exclusive rights to thehauized user of the Gl as they producing the
Gl product with the Special and unique charactesst
* Economic growth
* Promote rural entrepreneurship
* Producers become the sole seller
* May set monopoly
» The Gl protect the production of the special praslwhich are special because of their
place of origin
« Consumers are protected from deception as Gl tggeisures the quality of the
product and the characteristics associated witiptbduct
» Powerful tool to protect ownership right on naturesources, natural products by
production.
* For developing countries Gl is a boon because mpke procedure as low cost in
comparison to the other forms of IPR.
* No hidden cost
* Whole community can be benefitted
* Helps in promoting local knowledge and development
» Exclusive rights to owners and authorized usersseothe indications
» It provides the remedy in case of infringementtwstituting the suit
* Owner can recover damages in case of infringement

In diversified society of India, the cultural digdy of the nation brings popular food items,
fabrics and handicrafts which are in public domaiirin demand due to their uniqueness of
quality, way of production or the origin from whetey belong and quality, method, climate
condition and skill applied by the human.

Gi is boon to the artisans who are poor and whdogep their best efforts to maintain the
characteristics and reputation of the product. ilsbe an add on to the “Make In India”
Programme since Gl will boosts the manufacturingvies of the small and medium
organisations and promote their products in Indiavell as International market because of the
authenticity and the quality ensured by the GI.
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Absurd ldentities

Mr. Prakash Singh Bisht

Introduction

The thoughtful twentieth century had many writersovereated absurd in their literature but no
one really acknowledged himself with any movemehsuch sorts. The reason being its
sporadic and scattered development in the first dlatwentieth century and then from the
middle of the twentieth century it was looked uana ramification of the hopelessness and
emotional deviation caused by the destruction eftivo world wars. Camus was the first one,
who, in his essayThe Myth of Sisyphugublished in 1942 marked a pattern of the absurd
creation in literature and his commentaries on wWarks of Franz Kafka and Fyodor
Dostoyevsky and the mythical characters of Don duhSisyphus corroborated the change in
perception of looking into the characters, The abtars in the essay were analysed on the basis
of their apparent philosophies which can be deeméte reactions of the characters in various
situations. Camus not only talked of the abstrattabso its pragmatic aspects and he names
the link between the two as absurd sensitivity. @s&ay’s English translation by Justin O’'Brien
was published in 1955 and it revolutionized the afsabsurd in literature and new elaborate
commentaries started coming.

Martin Esslin in 1960 published his ess@keatre of Absurdivhere he takes Caniusoncept

of the absurd and picks playwrights Samuel Becltihur Adamov, Jean Genet, Eugene
lonesco and Tom Stoppard to mark a new type ofttigaevalent in 1950s and named it
‘Theatre of AbsurdThe theme of these plays was based on the apatiein but Esslin widens
the theme with his elaboration of the styles oktharriters. Mainly the structural extension
played an important role to elaborate the themdsleACamus mainly focused on the psyche
and action of the characters that too relatecttifi and mythology only, Martin Esslin mainly
elaborates on the structural aspects of the theb#igsurd that relate it to the absurd sensitjvity

Absurd fiction though has its precursors in theeteenth century when many writers deviated
from the general patterns created in literature iandway started questioning the accepted
patterns. Nicolay Gogol was one of the first amaongse Proto-Absurd writers. His main
characters in his stories The Nose, The Overcoatydf a Mad Man and his famous novel all
show absurd aspects and behaviour. Candide byikéottan also be considered structurally
absurd in its way of portraying world and mockihg philosophy of Leibnitz and Leibnitzian
Optimism. Voltaire in the book sarcastically mo¢asous philosophy by Leibnitz that "all is
for the best in thbest of all possible worlds Dostoyevsky's works like The Brothers

1 Guest Faculty, P.N.G. Government P.G. College, Rampainital, Uttarakhand.
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Karamazov, The Dream of a Ridiculous Man, Whitehtigare also precursors of the absurd in
literature.

Absurd Creation and Realization of the Absurd

Absurd creation has been deemed to have beendinateertain aspects only, which do not
transcend the intricate materialistic world wittpstnatural abilities to tame a man'’s life. But
is an absurd creation intentional or does it cawad to particular aspects of time and place?
In whichever manner one dives into the logic treation does not seem intentional for it has a
variety in structural units of action and philosgdut there seems a certain similarity in the
outlook of different absurd creations which obvigusinds them to the philosophy of absurd.
But is there a realization of the absurd to theiabsreation? The answer comes out negative
in an obvious manner and ensues from the previaustien thought that the creation of absurd
does not seem intentional.

Still there exists binding entities among variobswad creations which elaborate their outlook
in a very un-absurd manner. The similarity can laeked in how an absurd character looks at
other characters and situations and with a quetti@andoes he, even in a whit, considers the
world absurd? If one is to think like an absurdatien only snubbing absurd philosophy one
might get different perspectives from differentadoiscreations which again corroborates to the
point that an absurd creation does not have agaiezation of the absurdity of life, its
meaninglessness seeps into his thought duringotmse of his actions in a play or fiction or to
be more exact he imbibes the realization of abdurthg his confrontations with life.

‘The Metamorphosis’ is a perfect story of the reatiion of the absurd. The metamorphosis of
Gregor Samsa overnight marks the inception of grtchetamorphosis of his family. While it
can be questioned whether Gregor’s family memhessakszed the absurd but Grete for sure had
the realization though gradual which made the geiwe of her brother's existence end into
meaningless entity. Gregor Samsa succumbs to #lieaton of his meaninglessness in the
world. Rhinoceros is another work of realizationatssurd but it exudes a different essence
altogether. Berenger's confrontation with life mak@&m a man with purpose through he
remains perplexed till the end and here one witadsdsted absurd creation which succumbs
to his seemingly whimsical determination but whichds a fleeting meaning.

However, realization of absurd during the coursa plfay or fiction by the absurd creation must
not be taken as a universal rule for art marksountaries and there is other aspect too where
it seems that characters have the pre-realizafidmeaabsurd but these creations would remain
always few and would be difficult to portray in ansummated fashion. Meursault exudes his
type of enlightened self in the first lines of tievel The Stranger. His apathy towards the death
of her mother presents his way of putting reasoneaninglessness. Even in the last part of the
novel Meursault feels liberated on the assurandesodleath. An absurd man realized death as
a part of his life and not as end. And this is gyveason why an absurd creation has an inherent
fascination with death. Estragon and Vladimir leesrealization of death in their life and they
do not find it weird to just die.
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Absurd Fancy

The pick of the matter lies in the fact that man tiee tendency to be fanciful and death many
times portrays itself to be the ultimate fancy. onould say immortality is the ultimate thing
to be fanciful about, but it is far too fancifullbear any realization. Rhinoceros provides a good
precedence of man’s affinity towards certain redions that appear fanciful in moralistic
consciousness but are very realistic the other Wag.characters in the play though very much
in defiance of the existence of Rhinoceros eardiecept its form willingly as can be assumed
from Berenger’s logic to Daisy and from the faatthe remains unchanged till the end. The
accepted metamorphosis is the result of the comtimufancy which though precarious
sometimes allows man to readily accept some diftefiadm in situations of the realizations of
different sorts. This transformation though diffen@m the metamorphosis of Gregor Samsa. It
is rather Samsa’s metamorphosis that made himtamehe realization of the absurd. Also,
the transformation of Samsa is not an acceptedonappears to be sudden and imposed one.
The perfect absurd creation thus gets highlightesd ghe realization of the absurd. But is the
classification justified on the basis of the reatiian only. The answer can be fathomed in deep
analysis of the absurd creation.

Absurd and Towards Absurd

Camus differentiated on the basis of hope and useligy of characters between the absurd and
what one can call “Towards Absurd’. Camus feelsstineam of hope denies the absurdity and
it is the universality of Kafka's characters whasues from the very concept of man’s inherent
hope. And his differentiation seems reasonable Igifiop the fact that it is difficult to imagine

if these characters (like Kafka's) have realized #tbsurd in the end and again it seems
unreasonable to just discard these charactersdratar the sky of absurd for there can be no
real perceptible slang of their realization possilbth whatever way one discerns the situation
direct gain saying cannot be done in this casegthdl be a connection between the absurd
and towards the absurd.

Though it is hard to just vindicate the basis dlimtions only as it sometimes become
perplexing when compared to other charactersérdlitire. Jose Arcadio Buendia experiences
different kinds of existential realization duringg kife in Maconda but he is a character far from
absurd gives his structure of thought and actioaltisgether affiliated with purpose and he
exudes no real transformation too. Aureliano thoagimany stages being experiencing the
transformation is the only character that is clogean absurd creation amongst the characters
of the novel.

Realization of Hope and Despair

The philosophy of absurd depends on the fact tinaiaim reasoning does not tantamount to link
the scattered universe or simply humans are smditiart to scan the universe logically. Absurd
literature seems to the realization can be logicdkociated with many contexts. Realizations
experienced in the transforming society have alvign context sensitive and contagious also.
This logic can again be associated with the fahwifss of man.
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Conclusion

One such realizations of the"26entury which still remained contagious is thdization of
despair. Camus refuses to put hope at the oppafsikespair or rather puts both of them at one
side only as can be understood in the words of NK@zantzakis’ epitaph: “I hope for nothing.

| fear nothing. | am free.” Or in another sense oae revamp his hope and limit it to freely
living through oneself. The acceptance of desgahmérefore its rightful way to discard it. Hope
and despair thus go hand in hand and can makesarp&ee from never-happening fancies of
promised land and nirvana according to this phipbso
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Dynamics of Crime Relating to Human Trafficking for the
Purpose of Organ Removal: Indian Perspective

Mr. Ravi Ranjan Roy

Introduction

Human trafficking has a long history of evolutianrh the practice of slave trade. The crime
has grown into numerous forms of exploitation obgle, from the common forms of sexual
exploitation and child labour to the uncommon fasmorgan trafficking and trafficking of
person for their organ removal. This topic seekdntooduce the phenomena of human
trafficking for organ removal, which has begun ¢éggive numerous attentions from various
institutions, organisations, states, and espediadhelectronic media.

The topic commences with the brief history of hurtrafficking. It then considers the evolution
of organ transplantation that has fuelled the blaekket for organs, leading to the trafficking
of persons for the purpose of their organs. Théblpro of human trafficking as a global
problem, and particularly human trafficking for therpose of organ removal, are considered
alongside the factors responsible for the continoaif this crime.

Human trafficking is a major international policgnzern of the twenty first century. Although

human trafficking is often confused with human sglingg and migration given that these

practices also involve the movement of personsthmre are important differences between
them. The United Nations “protocol to prevent, sesp and punish trafficking in persons,
especially women and children, supplementing thatéddnNations convention against

transnational organised crime” (otherwise knowthasPalermo protocol) defines:

“Trafficking in persons shall mean the recruitmetransportation, transfer, harbouring, or
receipt of person, by means of threat or use afefor, other forms of coercion, of abduction,
a fraud of deception, of the abuse of power, oitipmsof vulnerability or the giving or receiving
of payment or benefit to achieve the consent aragn having control over another person, for
the purpose of exploitation. Exploitation includes,the minimum, the exploitation of the
prostitution of others or other forms of sexualleikption, forced labour or services, slavery,
or practice similar to slavery, servitude or remmfaorgans®.

! Research Scholar, Faculty of Law, Banaras Hindu Univéys Varanasi.

1-GA RES 55/25, 8 Jan 2001, Annexes | and Il. Thea®impd Crime Convention Trafficking Protocol enteiretd
force on September and December 2003 respecti8efytember 2004, 117 States are Parties to theickiaff
Protocol. See Signatories Convention against Traiogred Crime and its  Protocols at
<http://www.unodc.unodc/en/crime_cicp_signatureslht (last visited: 25 Sept 2004). For a draftingqass
instruments, see, A Gallagher 'Human Rights and\tis& UN Protocols on Trafficking Migrant Smuggling:
Preliminary Analysis' (2001) 23 Human Rights Quéyter5.
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This definition can be broken down in three Constitent Elements

The act (what is done) Recruitment, transportatiansfer, harbouring or receipt of persons.
The means (how it is done) threat or use of faroercion, abduction, fraud, deception, abuse
of power or a position of vulnerability, or givirg receiving of payments or benefits to achieve
the consent of a person in control of the victinyit is done) For the purpose of exploitation,

including the removal of organs.

Under the Trafficking in Persons Protocol, all thredlements must be present to constitute
‘trafficking in persons. The only exception is ttese of trafficking in children, when, according
to Article 3(c) of the Protocol, the ‘acts and ‘pase’ elements are sufficient to establish the
crime of human trafficking, and no ‘means’ needhéanvolved.

Trafficking in persons for organ removal is alsofimed and prohibited in other
international/regional instruments, such as: ThéidDpl Protocol to the Convention on the
Rights of the Child on the Sale of Children, CHitbstitution and Child Pornograpffhe
Council of Europe (CoE) Convention on action agatirasficking in human beingsThe non-
member States that have participated in its elgioorand by the European Union, as well as
for accession by other non-member State$he Directive 2011/36/EU of the European
Parliament and of the Council on preventing and lzating trafficking in human beings and
protecting its victin?.

Trafficking in persons for the purpose of organ ogal is not a new phenomenon. Over the
years, the crime has received significant atterftiom media, NGOs, academia and also from
international and regional actors such as the @p&apporteur on trafficking in persons,
especially in women and children and the Specigbré&entative and Co-ordinator for
Combating Trafficking in Human Being Organisation $ecurity and Co-operation in Europe.
The issue was also taken up at the UN Economi&anthl Council and the General Assembly,
which, e.g., in 2013 adopted resolutions that iatexr request UNODC to collect and analyse
information of trafficking in person for organ rewad and encourage Member States to provide

3 United Nations Optional Protocol to the Conventimnthe Rights of the Child on the Sale of ChildrenlcChi
Prostitution and Child Pornography, ed. p. 227 B4RES/54/263 United Nations Treaty Series Vol. 2{Z000),

4 Council of Europe Convention on Action Against Tigding in Human Beings, in 16.V.2005. CETS 197
(Warsaw2005). Article 4 States.

5 As of 20 Feb 2015, the Convention has been rdtifieacceded to by 43 States, i.e. 42 CoE Membeoaedon-
member State,
http://conventions.coe.int/Treaty/Commun/ChercheSgBT=197&amp;CM=&amp;DF=&amp;CL=ENG,;
Treaty Office. Belarus, CoE

6 Directive 2011/36/EU of the European Parliamemnt ahthe Council of 5 April 2011 on

preventing and combating trafficking in human bsiagd protecting its victims, and replacing

Council Framework Decision 2002/629/JHA (2011).

7 office of the special representative and co-ordinédr combating trafficking in human beings. “Tiieking of
human beings for purpose of organ removal in th€Bggion: analysis and findings.” Organization $ecurity
and co-operation in Europe, Vienna, 2013, www.asgésecretariat/103393?download =true
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to UNODC evidence-based data on patterns, forms feoves of trafficking in persons,
including for the purpose of the removal of orgeespectively?

Trafficking in persons for the purpose of organ renoval

The Protocol to Prevent, Suppress and Punish Tkaffy in Persons, Especially Women and
Children, (Trafficking in Persons Protocol) suppéaring the United Nations Convention

against Transnational Organized Crime (Organizech€Convention) requires States parties,
in Article 5, to criminalize trafficking in persorisr organ removal as defined in Article 3. The
Trafficking in Persons Protocol is the first intational legal instrument that gives a definition
of trafficking in persons for the purpose of orgamoval.

According to Article 3(a) of the Trafficking in Fs®ns Protocol: ‘Trafficking in persons’ shall
mean the recruitment, transportation, transfarbouring or receipt of persons, by means of
the threat or use of force or other forms of cimer,cof abduction, of fraud, of deception, of the
abuse of power or of a position of vulnerabilityajrthe giving or receiving of payments or
benefits to achieve the consent of a person hadngol over another person, for the purpose
of exploitation. Exploitation shall include, at animum, the exploitation of the prostitution of
others or other forms of sexual exploitation, fardabour or services, slavery or practices
similar to slavery, servitude or the removal of amg.Convention applies the definition of
trafficking in persons as laid down in the UN Tieiking in Persons Protocol and seeks to
strengthen the protection afforded by the Protacal other international instruments.

Trafficking in persons for the purpose of organ renoval versus organ trafficking

The terms organ trafficking or trafficking in orgaand trafficking in persons for organ removal
are often used interchangeably. Trafficking in pess for organ removal, however, is
specifically defined in the Trafficking in PersoRsotocol, and does not encompass the term
trafficking in organs or organ trafficking.

In 2008, the Council of Europe and the United Naiagreed to prepare a “Joint Study on
trafficking in organs, tissues and cells and tckifig in human beings for the purpose of the
removal of organs”. The Joint Study was publishe@009 and identified a number of issues
related to the trafficking in human organs, tisswmsl cells which deserved further
consideration.

In summary, the Joint CoE/UN Study concluded the,dllowing:

e Trafficking in organs and trafficking in persons forgan removal are different crimes
though frequently confused in public debate and ramdhe legal and scientific
communities. In the case of trafficking in orgati® object of the crime is the organ,
whereas in the case of human trafficking for orgamoval, the object of the crime is the

8 E.g. E/RES/2013/41, 2013/41. Implementation oftethiNations Global Plan of Action to Combat Traffig
in Persons, 25 July 2013 and A/RES/68/192, Impigtire co-ordination of efforts against traffickimgpersons,
18 December 2013.
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person. Trafficking in organs may have its origincases of human trafficking for organ
removal, but organ trafficking will also frequentijith occur no link to a case of human
trafficking. The mixing up of these two phenomermald hinder efforts to combat both
phenomena and provide comprehensive victim prate@nd assistance.

» Both the Trafficking in Persons Protocol and thei@nl of Europe Convention on action
against trafficking in human beings provide a cstesit and unanimous definition of
trafficking in persons and effectively addressigsue of human trafficking, including for
the purposes of organ removal. There was thus ed fog an additional international legal
instrument dealing specifically with human traffilegg for organ removal.

» There was, however, no single definition of trdfing in organs that had achieved
international consensus, even though such consemassessential to combating the
practice. Additionally, none of the existing intational legal instruments addressed the
consensual removal of organs for financial gainanparable advantage and/or outside of
the approved domestic systems. The report idedtifieneed to develop a dedicated
international legal tool, which builds on an agre@dn definition of trafficking in organs,
includes provisions for the criminalization of thugactice, along with provisions targeted
to its prevention, and to victim protection andistssice.

Ultimately, the Committee of Ministers of the Coilred Europe (CoB) established an ad-hoc
Committee of Experts on Trafficking in Human Organssues and Cells and tasked it with
the elaboration of a draft criminal law conventaiainst trafficking in human organs. The ad-
hoc Committee held a total of four meetings andalated a draft Convention against
Trafficking in Human Organs. The draft text of @envention was finalised by the European
Committee on Crime Problems in December 2012. Tdwn@il of Europe Convention against
Trafficking in Human Organs was eventually adoptgdthe Committee of Ministers in
Strasbourg, on 9 July 2014.

Thus far, the Council of Europe Convention agaimafficking in Human Organ8is the only
international treafy that specifically deals with trafficking in humargans, seeking to prevent
and combat trafficking in human organs, to protaetrights of victims and to facilitate co-
operation at both national and international levels

India’s Obligation to Uphold the Un Trafficking Pro tocol

Almost a decade after signing the United Nationsv@ation against Transnational Organized
Crime (UNTOC), India officially ratified the Convéan and its three Protocols, including the
UN Trafficking Protocol, on May 5, 2011. The prosed ratification formally indicated the
State’s consent to be bound by the terms and poogisof the UNTOC and its Protocols.
However, India has a dualist regime with regarthternational law and international treaties.

9 Decision-making body of the Council of Europe, caisipg the Foreign Affairs Ministers of all the mbenr states,

or their permanent diplomatic representatives rasbiourg, www.coe.int/t/‘cm/aboutCM_en.asp.

10 Opened for signature on 25 March 2015.

11 The Convention is open for signature by Council afdpe member States, the European Union, and States
enjoying observer status with the Council of Europen-member States can, subject to an invitatiorthgy
Committee of Ministers, sign and ratify the Convemtaven before its entry into force.
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This means that, according to the Indian Constitytratified treaties do not automatically have
the force of law in domestic coufs.However, the Indian Constitution states that the
Government of India must adhere to its treaty @hbians and “endeavour to...foster respect for
international law treaty obligations in the deatirgf organized peoples with one another.” In
Gramophone Co. of India v. Birendra Bahadur Paigehe Indian Supreme Court declared
that the Constitution itself must be interpretetight of any international treaties that India has
ratified.

In addition, the Supreme Court\¥ishaka v. State of Rajastiaestablished that provisions of
international treaties might be read into existinglian law in order to “expand” their
protections. Moreover, in the absence of domesiw, |“the contents of international
conventions and norms are significant for the psepaf interpretation.” Thus, although India
has not expressly incorporated the entirety oktNeTrafficking Protocol into its national law,
the Indian government is nonetheless required ter@dto all of its obligations under the
Protocol. Moreover, in line with the judicial prelents discussed above, the anti-trafficking
provisions of the Indian Constitution, Penal Codeg other domestic legislation should be
interpreted in light of the UN Trafficking Protocahd other international treaties to which India
is a party.

Constitutional Protections and Trafficking

India has addressed trafficking both directly amdirectly in its Constitution. There are three

Articles spread over Fundamental Rights in Paramidl Directive Principles of State Policy in

Part IV which address trafficking related issua®vidions on Trafficking in the Constitution

of India:

e Article 23 Fundamental Right prohibiting traffickjin human beings and forms of forced
labour.

» Article 39(e) Directive Principle of State Policyetted at ensuring that health and strength
of individuals are not abused and that no onerisefib by economic necessity to do work
unsuited to their age or strength.

« Article 39(f) Directive Principle of State Policyasing that childhood and youth should be
protected against exploitation. India has a writ@onstitution, and though the above
provisions make India’s mandate on trafficking clggnalizing and tackling trafficking is
dealt with by legislation.

The Constitution specifically mentions traffickimghuman beings as well as forced labour and
also indicates the special protection to be pravitie vulnerable groups in society. The

Constitution of India discusses provisions on teafhg at two levels — one, at the level of

Fundamental Rights which are basic rights availéblall, irrespective of caste, creed, sex,
place of birth, etc., and two, at the level of Btiee Principles of State Policy.

12 Jolly George Verghese v. Bank of ColifR 1980 SC 470.
131984 SCR (2) 664.
14(1997) 6 SCC 241.



Pageb6 Mr. Ravi Ranjan Roy
Fundamental Rights are justiciable and can be ttirenforced in a court of law, whereas
Directive Principles of State Policy are non-justiide and cannot be directly enforced in a
Court of Law. However, Directive Principles playnajor role in shaping the policy of the State
and may sometimes be the basis that legislatibnilson. As a Fundamental Right in Article
23, trafficking in human beings is prohibited as all forms of forced labour. According to
Directive Principles of State Policy in Articles(@®and (f), the health and strength of workers
should not be abused. It prohibits exploitatiopefsons to perform work which is unsuitable
for them. It also specifically protects childrerdayouth against exploitation of any kind. While
the provisions in the Directive Principles of StRtdicy do not mention trafficking, it mentions
exploitation which is a key element in trafficking.

Immoral Traffic Prevention Act, 1956

India’'s Immoral Traffic Prevention Act, 1956 is tlaly legislation specifically addressing
trafficking. However, it does mix up issues of figking and prostitution and is currently
pending amendment. It penalizes trafficking of wanaand children for commercial sexual
exploitation.

Miscellaneous Legislations Relevant to Trafficking
Indian Penal Code, 1860
Section 370 - Trafficking of Person.
Whoever, for the purpose of exploitation, (a) réstyb) transports, (c) harbours, (d) transfers,
or (e) receives, a person or persons, by—

First - using threats, or

Secondly - using force, or any other form of coamgior

Thirdly - by abduction, or

Fourthly - by practising fraud, or deception, or

Fifthly - by abuse of power, or

Sixthly - by inducement, including the giving ocetving of payments or benefits, in
order to achieve the consent of any person hawanga over the person recruited, transported,
harboured, transferred or received, commits thenat of trafficking.

Explanation 1 - The expression “exploitation” shallude any act of physical exploitation or
any form of sexual exploitation, slavery or pragticimilar to slavery, servitude, or the forced
removal of organs.

Explanation 2 - The consent of the victim is immiaiein determination of the offence of
trafficking.

(2) Whoever commits the offence of trafficking $hm@ punished with rigorous imprisonment
for a term which shall not be less than seven yéatsvhich may extend to ten years, and shall
also be liable to fine.

(3) Where the offence involves the trafficking obm than one person, it shall be punishable
with rigorous imprisonment for a term which shatt le less than ten years but which may
extend to imprisonment for life, and shall alsdiable to fine.
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(4) Where the offence involves the trafficking ofmanor, it shall be punishable with rigorous
imprisonment for a term which shall not be lessntien years, but which may extend to
imprisonment for life, and shall also be liabl€itae.

(5) Where the offence involves the trafficking obma than one minor, it shall be punishable
with rigorous imprisonment for a term which shadt e less than fourteen years, but which
may extend to imprisonment for life, and shall disdiable to fine.

(6) If a person is convicted of the offence of ficking of minor on more than one occasion,
then such person shall be punished with imprisonfieerife, which shall mean imprisonment
for the remainder of that person’s natural lifed ahall also be liable to fine.

(7) When a public servant or a police officer igdlved in the trafficking of any person then,
such public servant or police officer shall be gteid with imprisonment for life, which shall
mean imprisonment for the remainder of that pesomtural life, and shall also be liable to
fine.

Section 370A - Exploitation of a trafficked person.

1) Whoever, knowingly or having reason to believe thatinor has been trafficked, engages
such minor for sexual exploitation in any manndralls be punished with rigorous
imprisonment for a term which shall not be lessithee years, but which may extend to
seven years, and shall also be liable to fine.

2) Whoever, knowingly by or having reason to beliekatta person has been trafficked,
engages such person for sexual exploitation imagayner, shall be punished with rigorous
imprisonment for a term which shall not be lessitthaee years, but which may extend to
five years, and shall also be liable to fine.

Sections 370 and 370A were introduced by the Cahliaw (Amendment) Act, 2013. The key
changes introduced by these provisions are thefgpertminalisation of recruitment, transfer,
transport, harbouring a person for the purposeastjiution, forced labour, organ removal by
use of threats or inducement; conduct which hadipusly been covered by general provisions
dealing with slavery and abduction. It also prosifier enhanced punishment of 7 to 10 years
imprisonment.

Transplantation of Human Organs Act, 1994

This Act deals with criminal responsibility in casef harvesting of organs and trafficking of
persons for this purpose includes traffickers, prers, brokers, intermediaries, hospital/
nursing staff and medical laboratory techniciansived in the illegal transplant procedure.
Section 11 declares prohibition of removal or tpdastation of human organs for any purpose
other than therapeutic purposes, and Section tifietahat it punishes those who seek willing
people or offer to supply organs; it should be phable with imprisonment for a term which
should not be less than two years but which magrekto seven years, and should be liable to
fine which should not be less than ten thousanéesbut may extend to twenty thousand
rupees.

The 2016 Anti-Trafficking Bill
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The 2016 Anti-Trafficking Bill is only the lategboposed) addition to the existing laws against
trafficking in India. The bill in its current formwill not achieve its objectives of preventing
trafficking and providing protection and rehabifiiten to trafficked victims. This is because
there are at least three sets of laws applicablthéovarious manifestations of domestic
trafficking: the generally enforceable Indian Pe@atle, 1860, the specialist criminal law, that
is, the Immoral Traffic Prevention Act, 1956 whishapplicable to the sex sector, and several
specialist labour legislations covering bonded labgontract labour and interstate migrant
work. They all arise from different legal sources harbour varied ideas about what constitutes
“trafficking” or extreme exploitation, emerging iarn from divergent political understandings
of coercion and exploitation. Finally, they envieagdically different regulatory mechanisms
to counter exploitation. The differences in thegpraaches are visible in many respects.

While the Indian Penal Code, 1860 and Immoral Teafrevention Act, 1956 are laws on
bonded, contract and migrant labour envisage eddbdocal-level administrative and labour
law mechanisms. While criminal laws target “bad imieaffickers, labour laws presume that
exploitation is endemic and use both penal andualzav doctrines to impose obligations for
better working conditions on all intermediaries. Wlhe older IPC provisions are rarely used,
and it is too soon to assess Sections 370 and 3léAuge enforcement gap of labour laws,
despite activist judges, the NHRC and several deelicIAS officers, is a painful reminder of
the callous indifference on the part of sectionghef executive and Indian society towards
labour exploitation. The anti- trafficking Bill sketo build an infrastructure around the hastily-
passed Section 370 of IPC, 1860. However, Indi@s©i@ecomprehensive and effective anti-
trafficking law that consolidates not only thesei@d streams of anti-trafficking laws, but also
the very different political visions of extreme éipation and the best regulatory means to
address them. Unfortunately, the trafficking Bilhiot that piece of legislation that consolidates.

Conclusion

As a result of the lack of existing partnershipsl @&xchange of information, there is little
awareness of the crime among criminal justice amdénforcement practitioners as well as
policy makers. Consequently, trafficking in perséorsorgan removal does currently not seem
to be on the ‘enforcement agenda’ of key stakemsldéhis hampers an effective enforcement
of legislation that criminalizes the phenomenoliria with the Trafficking in Persons Protocol,
as well as non-legislative responses. Allowing oiged crime networks to continue organ-
related crimes with impunity, however, allows theeat of victimization of the world’s poorest
and most vulnerable populations to increase. Agtieened response should therefore, in a first
step, focus on increasing evidence-based knowlgdgeng awareness amongst target groups
and improving and enforcing legislative and norididive measures against the crime of
trafficking in persons for the purpose of organ osal.
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Immigration: Stateless Citizens and Faceless Ideties

Mr. Abhishek Kumar Rat
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Abstract
"The alien who resides with you shall be to you &sditizen among you; you shall love the alien asryelf" —
Leviticus. Statelessness of any person or groygergons is a humanitarian crisis by which they aeprized of
their basic human rights. This concept is not atemporary one but ages old. The dichotomy of ‘aelf
otherness’ gives a status of alien to immigrantsovelte living in a State for many years without pnope
documentation. The sense of otherness preventata f&dm conferring equal rights to citizens andriigrants.
The recent uprisings against immigrants are refitigc us from being an international community tadb
domestic communities. The anti-immigration mowapireading like a forest fire and people are pratestigainst
the influx of immigrants in their State, asking fheir deportation. But the question arises whereléport these
immigrants? Many International Organisations and N&@re working to settle them with a nationality and
improve their status, but till then, they have deritity or recognition. Populism based anti-immigranunicipal
policies hinders the mechanism of humanistic baséernational Law from its execution in true sen3ée
International legislations strive towards giving imatality to each child born irrespective of its pat’'s status.
This article focuses on various issues faced kgdl immigrants and their social and political exiphtion by the
authorities at different level. As they are not@atted in national population, they remain out@fus for many
important policies of a nation which could determtheir future. This leads to statelessness, not @ them but
for their generations also. At last, this articlercludes with some recommendations to depreciateitiwus evil
of statelessness and to confer their due rightshvitiey deserve.
Keywords:Immigration, Stateless Citizens Faceless IdentiNégration, Right to NationalityDiscrimination.

Introduction

Homo Sapiens is a culture building migratory sps&cikligration has been the characteristic
of man since inception of human civilization. Hunranbility has been extant since man took
his first step from the cradle of humanity and exged and explored the unchartered
territories of the earth. In ancient period, caugfethe migration of human were to Kill beasts,
to search for lands which could be cultivated ocdaquer the new lands. In medieval period,
they migrated in search of new resources, to astaloiolonies and to avoid persecution.
While in the modern and contemporary period, calretsnd migration are different, i.e.to

improve his economic status or to get more favderabcial or political atmosphere than

before. But globalization and an urge to become emoosmopolitan, both have their

opponents, while populism and nationalism are enrtbe with worries among somepolitical

observers that this is beginning to lead towardsiémn in some arenas. Reaction and
collective anxieties about political borders, amd“as and them” attitude that has arisen in

1 Research Scholar, Banaras Hindu University, Varanasi.
2 Research Scholar, Banaras Hindu University, Varanasi
3Husain, Majid, Human Geograph,&dition, Page- 169.
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some quarters during the last two decades are ggostronger as concerns about unfettered
immigration get nudged higher up the agenda byetmoth their own political power agenda.

In all, the immigration debate is multifaceted,witearly as many approaches to the problem,
suggestions for reform, and arguments buttress$iagstatus quo as there are participants in
the debate. Bothadvocates of reform and those stipgdhe status quo make their cases in
strikingly different waysimmigrants ambiguous legal status certainly platesm in a
precarious social position or to be more precisetha position of statelessness and
unrecognised as well as unvalued identities. Alifioilney arede factocitizens but vagueness
and ambiguities exist as to their state which imilbute nationality to them and will recognise
and value their identities which has become faselesso called civilised society still human
being are starving for their identity though we @édmaternational Humanitarian Law, this is
called present dichotomy or paradox. Facelessilgidattemporary until you get prefix-suffix
to your name. But “I remindyou Oh timid that | hatltegot name, how would you add
something when as per world | am unknown (no emcst#'. Rage for identity is not new, it is
as old as when human being come into existenceomfiss evident that Jews were first who
raised their voice for their identity. Simultanelyu$ we look at the nation theory then we
assure that faceless identity is not in existerdee.everyone is born with an identity, as
attached to them by society, some consider it dgdaf honour or some consider it as badge
of humiliation. The politics of belonging is growedlin the idea that “we are who we are by
virtue of who we are notldentities must be recognised in order to pronoote’'s autonomy
because then only in true sense an individual tam@nd exercise their human rights.

Moreover, we are all the same within, there aredgdad, and ugly among us and our legal
system recognize this and the humanity of us alkktivr “citizen” or “foreigner”. In the
contemporary period, a number of anti-immigrantiqies have been introduced at different
levels of politically organised community and sugolicies have created a hostile
environment jeopardising the position of immigrarikere is always conflicting interest in
the society as propounded by Rosco Pound and fhiEaon of this theory is not restricted
to state level but fittingly characterise the scienat international level as well but with
minute modifications with respect to complexitievdlved as to the nature of interests and
their balancing. In order to solve the conflictimjerests, there is need to maintain balance
between human rights of the immigrants and inteoésthe states Humanitarian society
needs society based on social cohesion which aingsrisolidate plurality of citizenship by

4Pozo, Susan, The Many Guises of Immigration Refath, 1986. Essays on Legal and lllegal Immigration.
Kalamazoo, MI: W.E. Upjohn Institute for Employmd®ésearch

5Zolberg, Artiside R., “Matters of State: Theorizilgmigration Policy, in C. Hirschman.” In the Handlkoof
International Migration: The American Experiencelited by Charles Hirschman, Philip Kasinitz, andhims
DeWind, 71-93. New York: Russell Sage Foundation.
https://www.tandfonline.com/doi/full/10.1080/136®82018.1561053

4Dr. Jamir, HeleneSlessarev,Immigrants’ Rights asi&tuRights,Sojourners, Jan 28,2011
https://sojo.net/articles/immigrant-rights-humaghtis
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reducing inequality and socioeconomic disparitiesl dracture in sociefyThis article
discusses the precarious position of immigrant® atatelessness, discriminatory policies of
states and their impact on immigrants along wittnesuggestion to improve their political
and social position.

Immigration as a Concept

International immigration has become one of thetncostroversial issues of modern time.
Migration is the phenomenon that seems to be nggedduman in every age. Since man has
a tendency to leave the areas in which life idaliff, he migrates to the areas where life may
be easy and better. The process of immigration degsn of great social, economic, and
cultural benefit to states. In order to understiamahigration, it is important to understand the
concept of migration. Migration has been definetfedently by different experts. In its
general sense, migration is semi-permanent chahgesidlence of an individual or group of
people over a significant distance. According t&da“Migration is the act of moving from
one spatial unit to another”. Eisenstadt looks aration as “the physical transition of an
individual or a group from one society to anothéhis transition usually involves abandoning
one social setting and entering another and pembame”.

The migration movement of a person or a group of@es, either across an international
border, or within a State. It is a population moeet) encompassing any kind of movement
of people, whatever its length, composition andseau it includes migration of refugees,
displaced persons, economic migrants, and persangngfor other purposes, including
family reunification® Migration may be international, inter-regionalteénurban, intra-urban
or rural-urban. Migration may be classified as ahgolitical, economic and religious on the
basis of factor causing migration. Internationalgration is an inherently political
phenomenon in that it entails not merely physieddaation but a change of jurisdiction from
one state to another and eventually also changaénpolitical community to another. Both
aspects of the process, emigration and immigratlwrefore often elicit public concern and
provoke political contention within and between mwies’Migration transcends political,
social’, economic, and legal boundaries. In 1908, theosogist Georg Simmel wrote an
essay about ‘the stranger’.

According to Simmel’s work, it is the ambivalendepooximity and distance that shapes the
stranger’s relation to society. The stranger i pha society, but at the same time he/she is

7 Manca A.R. (2014) Social Cohesion. In: Michalos A(&ls) Encyclopedia of Quality of Life and Well-Being
Research. Springer, Dordredtitps://link.springer.com/referenceworkentry/10.18%PF978-94-007-0753-5_2739
8Dr. Edwards,Rich,DEFINITIONS OF TERMS ON THE IMMIGRADN TOPIC, Professor of Communication
Studies Baylor University, National Policy Topic 8319https://www.nfhs.org/media/1019707/topicality-ie-
immigration-topic.pdf

9Zolberg, Artiside R., The politics of immigration Iy - An extremist perspective, new school foriabresearch
https://journals.sagepub.com/doi/abs/10.1177/0082981955056

10The Cambridge Handbook of Sociology Core Areas icicdogy and the Development of the Discipline, kit

1, Publisher: Cambridge University Press, Editors: athileen Odell Korgen, pp.455-464.
(https://www.researchgate.net/publication/320383&dciology_of _migration)
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perceived as being significantly differéfithere is no definite theory that has been
propounded regarding various factors leading taatign. Moreover, such a big phenomenon
of migration is not influenced by any single fachut there will be numerous factors which
are responsible for influencing it. People migrdte a variety of reasons, often in

combination.

Decisions might be related to work, study, famiumion, lifestyle, escape from oppression
and many other factors. But at base, for the mgjofi migrants, the underlying rationale is
economic and, at one stage removed, demografdigration is the phenomenon in which
people migrate due to various causes which arergineaelated to betterment of them.
Immigration is used relatively to the country todsmwhich human migrates and the human
immigrated in the country is called immigrant. Enaitipn is the act of leaving its own land or
statee.g. a group of people migrated from Bangladedndia due to worse socio-political
conditions in Bangladesh. It is called Immigrationrespect of India and they are called as
immigrants in context to India and emigrants inteahto Bangladesh whereas the process is
emigration in respect of Bangladesh and the whiaegss is known as migration.

Immigration as a Matter of Right

Ban Ki-Moon, Former Secretary General of UN congted the aspirations of the people in
his words that —Migration is an expression of the human aspiratarrdignity, safety, and a
better future. It is part of the social fabric, tpafr our very make-up as a human family. People
have a human right to immigrate to other statesbgfe have essential interests in being able
to make important personal decisions and engagelitics without state restrictions on the
options available to them. The human right to inmaiig cannot be absolute, the human right
to immigrate can be restricted in certain circumeés. Outside these circumstances, however,
immigration restrictions are unjust. The idea dfuaman right to immigrate is not a demand
for open borders.

Rather it is a demand that basic liberties be asdéhthe same level of protection when people
seek to exercise them across borders and withideb®r Article 13.1 of UDHR 1948, holds
that “everyone has the right to freedom of movenaaat residence within the borders of each
state”. Freedom of movement within and beyond tloeddrs is recognised in every
democratic nation as well under international IdMiller concedes that people often have an
interest in moving to other countries. But not iaterests are sufficient to generate rights,
which would in turn generate obligations on thet pdrother people to satisfy them (David
Miller's well-known response to Caren*3JThere cannot be a uniform economic, social or
political situation everywhere on this earth, nanthere be stability in a situation forever in

11 Simmel, G. (1996 [1908]). The stranger. In W. 8dI(Ed.), Theories of ethnicity: A classical reafm. 37-42)
New York, NY: NYU Press. [Crossref], [Google Schdlar
https://www.tandfonline.com/doi/full/10.1080/16138112017.1360553-main

12Prof Russell King and Dr Aija Lulle, Research on Migpn: Facing Realities and Maximising Opportursitié
Policy Review https://ec.europa.eu/research/conferences/2016itiigrchallenge/pdf/migration_conf-r_king.pdf
13Adam Hosein, Immigration and freedom of movemettjds & Global Politics, 6:1, 25-37
https://www.tandfonline.com/doi/pdf/10.3402/egp 818188
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any place. Man has been moving according to hizver@ence. Right to move or migrate is
one of the basic human rights. To resolve the probl of the immigrants, restricting
migration is not a good option. Restricting migoatiis often the first measure of the
totalitarian governments.

Who are immigrants?

While counting immigrants and analysing the consegas of immigration, who counts as an
immigrant is of crucial importance. Yet there is oonsensus on a single definition of a
‘immigrant’, but there are many ways to interptet term ‘immigrant. Different data sources
define migrants in different ways. Immigrants mag tefined as foreign-born, foreign
nationals or people who have moved to the country & year or more, among other
possibilities. Immigrants might be defined by farebirth, by foreign citizenship, or by their
movement into a new country to stay temporarilyr(gdmes for as little as one month) or to
settle for the long-term. In some instances, in&idren who are UK-born or UK nationals,
but whose parents are foreign-born or foreign-mad®, are included in the migrant
populationtimmigration is an umbrella term, not defined unateernational law, reflecting
the common law understanding of a person who mawes/ from his or her place of usual
residence, whether within a country or across aermational border, temporarily or
permanently, and for a variety of reasons.

The term includes a number of well-defined legaiegaries of people, such as migrant
workers; persons whose particular types of movesnarg legally-defined, such as smuggled
migrants; as well as those whose status or meansowément are not specifically defined
under international law, such as international stiwst>There are different ways in which one

can understand who counts as a migrant and thécemiphs of using different definitions.The

use of the term ‘immigrant’ in the public discouliseextremely loose and often conflates
issues of immigration status, race, ethnicity asglliiam. Misuse of the terminology can

produce inaccurate reporting and complicate palelyates. No two definitions of migrant are
equivalent, and their effects on our understandoigmigration and its impacts are

significant®

The real controversy arises when the illegalitymputed to the immigrants, therefore when
their status changes from immigrants to illegal ignants. People are recognised as illegal
immigrants based on many reasons. There may be si@mfions which may force them to

14 prof. Bridget Anderson and Dr. Scott Blinder, whaimts as a Migrant? Definitions and their conseqasnc

TheMigration Observatory at The University of
Oxfordhttps://migrationobservatory.ox.ac.uk/res@srbriefings/who-counts-as-a-migrant-definitionsi-dineir-
consequences/

BInternational  Organization for  Migration, Glossaryon migration, IML Series No. 34,
2019https://www.iom.int/who-is-a-migrant

18prof. Bridget Anderson and Dr. Scott Blinder, whomtsuas a Migrant? Definitions and their consequenthe
Migration Observatory at The University of Oxford.
https://migrationobservatory.ox.ac.uk/resourcesfbrgs/who-counts-as-a-migrant-definitions-and4thei
consequences/
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be called as illegal immigrants. Those reasonsbeawar, epidemics, poor living standards,
poverty, famine, natural disasters and many othaus,there are also some other reasons
which are not direct cause for it like abusive tieteships, this gives a forced choice to choose
between the relationship or being an illegal immidr lllegal immigrants mainly opt for any
of the three ways to enter into a country:

a) lllegal Entry through Borders: The immigrantsezrthrough the borders or difficult terrains
or hire professional organisations who smuggle thsithout being intercepted by the
authorities. The American Mexican border and Indtamgladesh border is the most common
access point for such activities. This activity@auts roughly 6.5 million illegal immigrants’
entry in America’

b) Overstaying the Visa: This is the process wleperson enters a nation legally through
visa for a limited time but as soon as the visaresgphis stay becomes illegal and he becomes
illegal immigrant. These visas can be of any catedie student visa, employee visa or
tourist visa. In this the entry is legal but wittné it becomes unauthorised.

¢) Border Crossing Card Violations: This is veryreoon practice of illegal entry in US.
When a person is provided authorisation for a Bahiperiod of time to cross the border and
return accordingly and the person violates the aighation and remains there beyond the
time, such act is called border crossing card timta.

Stateless Citizens: Right to Nationality

The issues at national and international level #ratinate from the immigration revolve
around the changing policies of the potentiallyereing states, therefore the status of the
immigrants is subject to the whims and fancies exfeiving state. In international law a
stateless person is someone who is not considereal @ational by any State under the
operation of its laWStatelessness is a harmful condition because segindividuals to
radical insecurity in terms of access to rights essburces, it leaves them highly vulnerable
to arbitrary exercises of private and public poweecisely because citizenship has both
protective and enabling dimensions, possessiom efffective nationality acts as gateway to
a range of liberties, resources and powers, anthtikeof an effective nationality obstructs
access to these protective and enabling condibbasitonomy and well-being.

Today, this duality of statelessness as both weorgharm is widely recognizéelhere are
two contrasting approaches and equally inadequegesvof entitlement of citizenship,
while the first view assigns discretionary powerstate, the second view ascribes it to the

17 lllegal Migration — Your Rights, Benefits, Status
https://www.google.com/url?sa=t&source=web&rct=j&ahttps://immigration.laws.com/illegal-
immigration&ved=2ahUKEwi3iN_Ph6nlAhXx7HMBHS1cBzIQFjA&yQICRAB&uUsg=A0OvVaw35zZAgxAC7vI
FVcQFXgHzv&cshid=1571513413800

8Article 1(1), Convention Relating to the Status afteless persons,1954

19 Owen, D., Netherland International Law Review (2D65 Issue 3: 299.
https://doi.org/10.1007/s40802-018-0116-7
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individual but both views fail to take into accouhe reciprocal relationship between the

state and the individudiThere can be many causes of statelessness, such as:

1. Conflicting nationality laws of different countrie¥here are basically two principles on
which the nationality laws are derived of any Stathich themselves are discriminatory
and conflicting. These principles regarding gragif nationality to any person are:

a) Jus Soli- It is also called birth right citizenshig. citizenship is granted to a child
soon after birth in the State where he/she is bany. parent who is a migrant,
whether legal or illegal, gives birth to a child smuch a state, then the child
acquires the nationality of such state. States aregparty to Convention on The
Reduction of Statelessness, 1961 are obligatedartt gationality to the persons
born in their territory. Many American nations pige nationality on this basis
like US, Argentina, Brazil etc.

b) Jus Sanguinis- It is also called citizenship byoblgelation. According to this
principal citizenship is acquired by nationalityasfy of the parent. A child when
born, automatically acquires the nationality ofaaticular state if either or both of
its parents have citizenship of that state. Novagsdnost of the European, Asian
and African nations apply the principle of jus saings in its citizenship laws.
But this principle restricts the convenience inamfing the nationality for the
migrant’s children.

2. Discriminatory Policies of the State: - Many natohave discriminatory policies
regarding citizenship laws, some are on the bdsiexq ethnicity, race, descent etc. There
is a total of 27 nations who do not grant equahtsgto male and female citizens in
passing on their citizenship rights, they don'pwalltheir female citizens to confer their
nationality to their children. Many nations defitieir citizens on the basis of ethnicity,
thereby excluding large group of people belongiagother ethnicity. These policies
violate international laws against discrimination.

3. State Succession: - When a State is conqueredken taver by any other State then the
nationals of such State become stateless as d odssilich succession. This happened
after dis-integration of USSR, Yugoslavia andi@ia.

4. Hurdles due to Administration: -Administrative ohales are a prominent reason for
statelessness among people whose nationality istiqoned in a State. They may be
eligible for citizenship but the process and femsif may make citizenship inaccessible
for them. The documents required may be unavailafite them and proving nationality
without documents will be a nightmare for them. 1€utly the situation in Indian state of
Assam due to NRC is same as many people are fatiffigulty in proving their
nationality without proper documents.

5. Non-State Territories: - According to the definitiof statelessness, only States can have
nationals. There are many States who have not fe@gnised as States internationally
or whose statehood has ceased to exist, as a, sufieople belonging to such States are
rendered stateless. The Palestinian territoriea aexfect example for such case.

6. Change of Citizenship: - When people apply for avality of a State by naturalisation,
there are many States who do not approve multipteomality, thereby asking them to

20 |pid.
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renunciate their former nationality. During the eimbediate period when former
nationality is enunciated but latter nationality net approved, the person remains
stateless.

All the above-mentioned causes directly or indiseaffect the status of immigrants and the
policy governing the citizenship of immigrants sdimes rendering them to irretrievable
precarious position. The statelessness is one eofirthst debatable issues in international
community because of its far-reaching impact onritplets and position of a person in global
as well as domestic boundaries. Citizenship, naftipnand state is a compact balanced
political structure which collapses in respectndralividual to whom status of statelessness is
imputed. One cannot enjoy rights unless and umtiilsha member of politically organised
community, this concept of right to nationality viery well conveyed by Arendt’s phrase
“the right to have rights”. Is it possible to takout rights without reference to the authority
that guarantee it? Prima facie the answer willia®. In order to enforce one’s right, one’s
right must be recognised, therefore, there mustthee right to have rights to every
individual. A total of 56,500 stateless people @& @untries acquired nationality during
2017%

However, in spite of presence of international lamd convention relating to reduction of
statelessness estimated 70,000 children are baristiatelessness each year, meaning that the
number of new cases of children born statelesshigdeer than the number of existing cases
of statelessness that were resolved. Hence ther@it clear that safeguards and mechanism
provided under international law are not enoughptotect people from the scourge of
statelessness and therefore, structural changeetemt intergenerational statelessness is
needed for meaningful reduction to happen.

Policies For Immigration and Politics of Discrimination

Perspectives governing immigration policies:

Immigration and citizenship policy continue to deshierarchies among migrants that mirror

the intersection of non-meritocratic attributessotial group membership to quote Christian

Joppke, “the state may consider the individual dalywhat she does, not for what sheths,

individual is selected according to “achievememigt “ascription,” that is, according to her

agency rather than according to what she is imnhutadrn with” 2°The immigration policies

must be assessed in terms of their goals, moddgraorities. There are three perspective that

are the most common and pronounced in the immanraiplicies of industrialized countries

today:

a) economic growth perspective: economic utilitariam&sserts that policy should be geared
toward economic growth so as to provide the gréagesd for the greatest number of

2IStatelessness  in numbers: 2018, An overview and lysiga of global statistics June
2018.https://lwww.institutesi.org/IS|_statistics_sa&_2018.pdf.

22 Statelessness in numbers: 2018 An overview anigsisaf global statistics June 2018.

ZAntje Ellerman (2019), Discrimination in migratiamd citizenship, Journal of Ethnic and Migrationdés
https://www.tandfonline.com/doi/full/10.1080/136®182018.1561053
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people. This perspective is embodied by the sentimi®ur immigration policy is not
providing the workers our economy needs.” Its keatdire is a focus on the big economic
picture, and it includes little explicit concerrr fnything else.

b) the rights liberalism perspective: The rights lddesm perspective emphasizes both
migrants and citizens as rights-bearing individuRlslicies based on this mode of rights
liberalism push for open borders in order to faaié free movement and family
reunification regardless of whether or not the eooyn benefits—as well as expanded
welfare provisions and multiculturalism.

c) and the traditional community’s perspective: Like conomic utilitarian perspective, the
traditional community perspective focuses on thigective good but frames the concept
of collective good very differently. In this caseprking for the collective good means
protecting the existing culture, social relatiosscial order, and rule of law from any
changes that might be caused by immigration. Thdittonal community perspective
pushes policy toward immigration restriction or lewion as well as policies that
encourage the cultural assimilation of immigrafithese three perspective shape
immigration policies of any state and may sometinbezome deciding factor to
determine who should be granted citizenship rights.

Global immigration policies trend

In the contemporary period, a number of anti-immiyrpolicies have been introduced at
different levels of politically organised communiymd such policies have created a hostile
environment jeopardising the position of immigramsstorically, policies that either support
or stigmatize immigrants have constituted an ingpurtfacet of the social context of
receptiort®Recent trends in world political scenario demonstithat the most of policies
affecting immigration are based on political prples rather than on human rights and
international obligations. Due to rise of right-gipopulism in Europe in recent years, a new
thinking has been developed in the common peopdtek to immigration and demand for
stringent anti- immigration policies is at peak amgmatives. According to the spring 2018
Eurobarometer poll, Europeans list immigration #glorism as two most important issues
faced by the European Union.

These issues have become increasingly intertwiméigei mind of ordinary citizens, given the
threat of Islamist terrorism and the Islamic faiththe majority of the migrants. A new
atmosphere has been created in which most of th@pBan people are against the
immigration of Islamic people. In Brexit referenduraround 7% people considered
immigration as a problem in the year 2000, afteryg@rs the percentage of such people
increased to 49%. In U.S.A. common consciousnefiseopeople embedded in the manifesto
of the election before President Election 2016 mdavour of stringent immigration policy.

24John D. Skrentny,How to Understand Immigration &gliProfessor University of California San Diego,
Fall/Winter 2013, volume xx, issue 1, page-139-141.

https://ccis.ucsd.edu/_files/journals/37skrentnfy.pd

2’Hacker, K., Kasper, J., & Morris, J. (2011). S-Gormmigration initiative is bad for our health. Agss denied:
A conversation on un/authorized immigration andltheahttp://accessdeniedblog.wordpress.com/2012403/
comm-immigration-initiative-is-bad-for-our-healtfaten-hacker-jennifer-kasper-and-juliana-morris/
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After the election, Trump led Republican party ®dregislating strict anti-immigration laws.
In 2017, Trump passed two executive orders aimedidgiling travel and immigration from
six Islamic countries (chad, Iran, Libya, Syria,n¥en, Somalia). Then, in 2019 Trump passed
the new asylum rules for Mexican people which m#ddrisands of immigrants houseless.
Current Indian government proposed to amend Se@iaf the Citizenship Act, 1955 to
exempt from treatment as ‘illegal migrants’ persbaknging to Hindu, Sikh, Buddhist, Jain,
Parsi and Christian communities from Afghanistamkigtan and Bangladesh, thereby
excluding the Muslims. India was one of the firations to vote in favour of the UDHR in
194825 Article 2 of the UDHR, which prohibits racial arethnic discrimination and also
reflects a rule of customary international law.

Hence, any deprivation of nationality on the graund national origin or religion should be
considered arbitrary. The ‘politics of belonginggnmains shaped by the intersection of
multiple axes of inclusion and exclusion that aredpced by immigration and citizenship
policy.2” This populist and anti-immigration approach hassea panic and alarm among the
people world- wide and this apprehension of depidwaof rights and nationality is well-
founded on reasonable ground and can be analysebeidight of recent Indian case,
Sanaullah incident where a former soldier was dedla foreigner by an Assam Tribunal
exposed the gaping hole in the armour of the NRC.

Despite statements from the Central Governmenttkigafinal NRC draft was published with
the sole motive of identifying and subsequentlyatdpg illegal migrants, the exclusion of
more than 4 million people ordinarily resident issam reflects a conflict with international
principles of nationality and human rightsin a dissenting judgment written over a century
ago in Fong Yue Ting vs. United Stafeld.S. Supreme Court allowed three long-time
resident Chinese laundry workers to be deportethbyUS Government from the US under
the Chinese Exclusion Act of 1882 on the groundst tiney did not carry residency
certificates with them then US Chief Justice MédviFuller wrote about expulsion of
foreigners: “No euphemism can disguise the charadtthe act itinflicts punishment without
a judicial trial. 1t is, in effect, a legislativeestence of banishment, and, as such, absolutely
void. Moreover, it contains within it the germstbe assertion of an unlimited and arbitrary
power, in general, incompatible with the immutabfeciples of justice, inconsistent with the
nature of our government, and in conflict with theitten constitution by which that
government was created, and those principles sditifféhis obiter dicta describe the

26 | bid.

2’'Raunak Sood, An Analysis of the NRC controversy inadssMigration and Citizenship in India, Oxford Human
Rights Hub, December 14,2018tps://ohrh.law.ox.ac.uk/an-analysis-of-the-nredtoversy-in-assam-migration-
and-citizenship-in-india/

28 |bid.

2%Fong Yue Ting v. United States, 149 U.S. 698 (1868kided by the United States Supreme Court on May
1893

30 Prof G Mohan Gopal, NRC unconstitutional and vigldtgernational law: Amnesty must for the excluded,
National Herald, 7 September 2019.
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uncertain and miserable position of the immigramd the approach which should be adopted
to deal with it.

Policies of exclusiveness

The principle of inclusiveness should be recognisedll democratic societies and must be
fundamental in shaping the immigration policiesaply State. If such policies which are
coloured with exclusiveness and discrimination @dified and backed by State, the effects
of such policies will likely to be far-reaching andll put immigrants into precarious position.
Immigrants who have been residing in a countryesitheir childhood continue to develop in
adaptation to the language, culture or social envirent, so it is perfectly just to be given the
status of nationality there. Healthcare usage acalsservice access have been shown to be
compromised in communities fearing deportafibncreased rates of deportation and
detention result in crippling fear of enforcemegeacies.

The policy of exclusiveness has long standing terimational community and can be very
well illustrated by 1974 US Supreme Court chisited States v. Brignoni-Pon€gCalifornia
officers arrested and charged Humberto Brignonie@omwith knowingly transporting
immigrants; however it was found that the officérad targeted him solely because he
appeared to be of Mexican descent—a violation efRfburth Amendment right of protection
from unreasonable search and seizure. In pradtesetpolicies are likely to construct hostile
environment for entire social group. Additionalfnti-immigrant policies may function as an
“othering” mechanism; that is, these policies magrgmalize, stigmatize and exclude those
being “othered®When anti-immigrant policies are proposed and ghsthe full weight of
the law signals that immigrant and their co-ethn&me less valuable members of the
community, providing a measure of justification torequal treatment that may then translate
into perceived discrimination. Immigration policiémve moved beyond punishing those
guilty of violating immigration law.

Immigration Policies and Democratic Self Determinaibn

States have right to exercise considerable discraty control over immigration but it should
be in line with democratic principles and must take consideration legitimate expectations
of the immigrants from the State. Immigration ig just a legal or political question but it is
moral and social question as well. Respect foreStvereignty and democratic self-
determination preclude any moral assessments ofate’ss immigration and citizenship

https://www.nationalheraldindia.com/opinion/nrc-onstitutional-and-violates-international-law-amiyestust-
for-the-excluded

31 Sebestian Werner, Deportation and Deprivation: Hdiscriminatory U.S. Immigration Policy Restrictseth
Right to Healthcare Access for Latinx Citizen-Childrelarvard Medical Student Review
https://www.hmsreview.org/issue/4/deportation-aeg+iation

32United States v. Brignoni-Ponce, 422 U.S. 873 (1975)

33Joanna Almeida, Katie B. Biello, and Edna Viruell-Rigs, Francisco Pedraza, Suzanne Wintner, The
association between anti-immigrant policies anc@ged discrimination among Latinos in the US: Altitevel
analysis, SSM Popul Health, 2016, 897-903https:#anebi.nlm.nih.gov/pmc/articles/PMC5757908/
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policies®**To criticize such policies as morally wrong doeg eatail a rejection of State

sovereignty or democratic self-determination. Weusth distinguish the question of who
ought to have the authority to determine a polioyrf the question of whether a given policy
is morally acceptabl®.

We are embodied creatures. Most of our activiie® tplace within some physical space. In
the modern world, the physical spaces in which [eeliye are organized politically primarily
as territories governed by StatésVhile States may deny a person entry to theiitoeyr or
expel or remove migrants in an irregular situatieveryone living within a State’s territory,
irrespective of his or her immigration status, risited to general human rights guaranteed. A
State must ensure that all migrants on its tegritoe able to exercise their economic, social
and cultural right$’Although the deprivation of liberty should be atlassort under
International Human Rights Law, migrants are oftirtained as a routine procedure and
without proper judicial safeguards.lt is crystatal who suffers when the immigration
policies of countries change against the interegti@immigrants but who gets benefited by it
and to what extent and whether the sufferings efittmigrants balance the benefits received
by the others is the question that needs introgpediscussion and detailed analysis.

Problems Of Immigrants

Language barriers- Language barriers cause hufjeutties and make simple interactions
seem like daunting feats. Employment, transporatiegal responsibilities and receiving
assistance in each of these areas are more diffitthiout a firm grasp of local language.

Cultural differences -Surface-level cultural difeces cause some difficulty, experiencing
fundamental differences between cultural norms aldes can cause deeper problems .In
“The Art of Crossing Cultures,” intercultural comniaations expert Craig Storti writes,
“Because of cultural differences — different, dgepéld beliefs and instincts about what is
natural, normal, right, and good — cross-culturdénactions are subject to all manner of
confusion, misunderstanding and misinterpretatidtsychologically, the effects of sudden
change and culture shock can wreak havoc on theaimeell-being of immigrants. During
the resettlement process, even physical healtbeaffected®

Employment-Undocumented workers often face injastion the job. If they attempt to stand
up for themselves, they may risk deportation. Mahthem work in low-paying or dangerous
occupations, such as domestic work, constructigricalture and food service. These jobs

34 Joseph H. Carens, Immigration and Citizenship, krtfcom the Book- Values and the Ethics for theét21
Century _https://www.bbvaopenmind.com/en/articlesdigration-and-citizenship/

35 1bid.

36 Joseph H. Carens, Immigration and Citizenship, krtfcom the Book- Values and the Ethics for theét21
Century_https://www.bbvaopenmind.com/en/articles/igmation-and-citizenship/

87 Vulnerable People, Let's Fight Racism, United Nasi https://www.un.org/en/letsfightracism/migrastisml
38_auren Schwaar, Difficulties Faced by Immigrantd &efugees, Light and Life Magazine
https://lightandlifemagazine.com/difficulties-facbgl-immigrants-and-refugees/
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often complement white-collar positions, but empigy may take advantage of their
undocumented status in the following ways:
a) Forcing workers to labour long hours without payawgrtime
b) Not paying minimum wage or failing to compensatevfork that is done under the table
c) c)Not offering job training or protective equipmédat dangerous jobs
d) d)Failing to let workers know of their legal rights
e) Not allowing workers to form union
f) Engaging in racial discrimination or sexual harassm
g) If workers complain about their job conditions, dexd fair wages or ask for the right to
join a union, unscrupulous employers may retalibte cutting wages further or
threatening to call immigration authoriti#s.

Housing- While the housing problems require natiomad local responses in land use,
finance, and development policies, immigration meas also must be considered. Stepped-
up border and employer sanction enforcement aneérbebordination between immigration
and urban development policies could help easespres on housing in immigration-
impacted citieg®

Education: Relocation causes discontinuity in etlanawhich causes migrant students to
progress slowly through school and drop out at higtes. Additionally, relocation has
negative social consequences on students: isolsdonpeers due to cultural differences and
language barrier&.

Health: Around 68.5 million people worldwide arerrantly displaced, with 25.4 million of
these crossing international boundaries in seafcpratection. Migrants and refugees are
likely to have good general health, but they caathésk of falling sick in transition or whilst
staying in receiving countries due to poor livirapditions or adjustments in their lifestyfe.
Needs, employment, health facilities, services, moomities and sometimes even basic rights
such as lack of adequate legal representation eadutlicial process is what these people
cope up with each passing day in a hope that it bél available to them someday.
Dissatisfaction at home and disillusionment witlobgllisation is a driving political force
behind the recent rejectionist movement in coustti@t have swung towards closed-border

39 How serious are employment challenges for immigrairhe Quinn Law Firm
https://www.thequinnlawfirm.com/Articles/How-serisare-employment-challenges-for-immigrants.shtml
40John T. Nielsen, Immigration and the low-cost hogsirisis: The Los Angeles area's experience, R¢ipnland
Environment, December 1989, Volume 11, Issue 2,2#3-139
https://link.springer.com/article/10.1007/BF01255728

41Branz-Spall, Angela Maria L., Roger Rosenthal and\ight (2003). "Children of the Road: Migrant Statie
Our Nation's Most Mobile Population”. Journal ofgée Education. Vol.72, No.1, pp. 55. doi:10.2307/8290.
JSTOR 3211290

https://www.jstor.org/stable/32112907seq=1#pagen ded_contents

4210 things to know about the health of refugeesraiggtants, Published by World Health Organization
https://www.who.int/news-room/feature-stories/dét8i-things-to-know-about-the-health-of-refugeestan
migrants
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nationalism. Inequality that builds a “marginalizedhjority” of native citizens boosts the
power of anti-immigration narrativés.

International Law, Convention and Stand

There is growing pressure from international NG@§jgee organisations, and human rights
monitoring bodies to provide protection to thoseowdo not fall under either the Refugee
Convention of 1951 or the Conventions on statekssof 1954 and 1961.Article 15 of the
Universal Declaration of Human Rights,1948 declattest “everyone has the right to a
nationality” and specifically prohibits the arbityaemoval of this right. Arbitrariness tends to
describe practices that do not follow fair procedar due process. Related criteria that are
used to measure the behaviour of states, and wbachplement this description of
arbitrariness, include the standards of necessityproportionality  and
reasonablened®Recognizing immigration as a human right means aeledging that people
should have the freedom to cross national bordersearch of a livelihood, or to escape
physical danger.

Art 13 of UDHR says: -

(1) Everyone has the right to freedom of movemeuat r@esidence within the borders of each
state.

2) Everyone has the right to leave any countnjuitiog his own, and to return to his country.
In addition to Article 15 and 13 the Universal Careltion establishes several principles that
reaffirm the centrality of universal protection.riher, the International Covenant on Civil and
Political Rights (ICCPR), 1966 restates the prilecipf universal coverage in the form of a
legally binding international treaty which prohbitiiscrimination on any grounds such as
race, colour, sex, language, religion, political ather opinion, national or social origin,
property, birth or other status. The ICCPR alsalbistates to guarantee rights to all persons
subjected to their jurisdiction, irrespective ofiamal origin or citizenship status. The ICCPR
includes protections against arbitrary expulsiomlanArticle 13 and equality before law
Article 26 and further sets out obligations to evthe denial of citizenship by insisting on
birth registration and the reaffirmation of a childight to nationality under Articles 24 (2)
and (3). The humanitarian organisations are predumée driven by moral obligations to
help the people in need indiscriminately. Idealhg socio-political impediments they face in
accessing the target population have been addrégsidernational instruments such as the
Geneva Conventions, 1949. These statutes have ihadandatory, on legal and ethical
grounds, for host nations to allow humanitarianistgsce to reach the vulnerable
populations'®

43 Ratna Omidwar, The biggest issues facing migramtayt — and what we can do to solve them , WorlchEouc
Forum.https://www.weforum.org/agenda/2016/11/thggbst-issues-facing-migrants-today/

44 Professor Bradd K. Blitz, ‘Statelessness, Protacdiod Equality’, Refugee Studies Centre, Oxford Digpamt

of International Development, University of Oxford

https://www.refworld.org/pdfid/4e5f3d572.pdf

45 Abigail R. Benhura and Maheshvari Naidu,2019.“Hurtaidnism in Praxis? Probing Power Dynamics around
Key Actors in Zimbabwe’s Forced Migration”, Jourr@l International Migration and Integration, Volun2é,
issue3, pp 735-749
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Article 4 of Protocol No. 4 to the European Coni@mton Human Rights provides
that“Collective expulsion of aliens is prohibitedThe European Court of Human Rights
defines collective expulsion as “any measure colimgehliens, as a group, to leave a country,
except where such a measure is taken on the Hasisesasonable and objective examination
of the particular case of each individual alienhaf group”.

The 1954 Convention relating to the Status of &asePersons lies at the heart of the
international regime for protection of statelessspaes. It establishes the universal definition
of a “stateless person” and provides a core seprofciples for their treatment. The
Convention, therefore, is of critical importanceensuring the protection of this vulnerable
group. Whilst the 1954 Convention establishes titermational legal definition of “stateless
person” and the standards of treatment to whichh sndividuals are entitled, it does not
prescribe any mechanism to identify stateless peras such. Yet, it is implicit in the 1954
Convention that States must identify statelessgoerswvithin their jurisdictions so as to
provide them appropriate treatment in order to dgmpvith their Convention
commitments.By setting out rules to limit the ogcence of statelessness, the Convention
gives effect to Article 15 of the Universal Decléwa of Human Rights which recognizes that
“every-one has the right to a nationality”.The 19Bdnvention on reduction of statelessness,
seeks to balance the rights of individuals with itterests of States by setting out general
rules for the prevention of statelessness, and l&maeously allowing some exceptions to
those rules. A central focus of the Conventionhis prevention of statelessness at birth by
requiring States to grant citizenship to childreorrbon their territory, or born to their
nationals abroad, who would otherwise be statelEgsprevent statelessness in such cases,
States may either grant nationality to childrenoenatically at birth or subsequently upon
application. According to the principle of non-rafement, States must not deport a migrant
to a country where he or she is likely to faceuitor serious human rights violations.

Article 22 of the Convention on the Protection bé tRights of All Migrant Workers and

Members of Their Families,1990 provides that migramrkers and members of their

families, regardless of the legality of their pmese “shall not be subject to measures of
collective expulsion” and that “each case of expwisshall be examined and decided
individually.”

UN High Commissioner for Refugees, Filippo Grandsued a statement on September 1,
2019 expressing alarm over the “publication of didwel Register of Citizens (NRC) that

may put large numbers of people in India’s northteran state of Assam at risk of becoming
stateless”.In particular, the implementation of NRCinfected with the vice of flawed

procedures, including the burden of proof beingg@thon the individual, the lack of adequate
legal representation, the lack of appropriate jiafligrocesses, as well as the ability of others
to file objections, as falling foul of the ICCPRAICJ, along with 124 other international and
domestic civil society groups from around the wdnlve condemned the actions of Indian

https://ideas.repec.org/a/spr/joimai/v20y2019i3d007_s12134-018-0629-2.html
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government in publishing an incomplete and disaratory Assam National Register of
Citizens (NRC) on 31 August, 20#®uman rights of immigrants are codified precisely
under international law but safeguards and mechenfgovided against infringement of such
rights are more like a spineless system. Eachtateg under international law creates new
horizon but there is still a long road ahead wimekds to be travelled to improve the position
of statelessness in international community.

International Action Plan to Avoid Statelessness

Statelessness is not an issue limited to a statet bsi an international issue with rising
concern throughout the world. Global community gri@ safeguard basic human rights
through international instruments when the positah people is disturbed in political
community has got the responsibility to deal withstand come up with solution. The
convention on the reduction of statelessness, ¥l a major step towards this issue. Till
2018, there are 73 states who have ratified aneldactto it. As there is no separate organ of
UN dedicated towards statelessness, so UNHCR (@nMNations High Commissioner
forRefugees) is given the responsibility to deahwhe issue. Through a series of resolutions
beginning in 1995, the UN General Assembly gave @RHhe formal mandate to identify
stateless people, prevent and reduce statelessmessd the world, as well as to protect the
rights of stateless people.UNHCR has divided its working into four categasrie

They are: -

1. Identification- this requires to identify the peeplho are victims of statelessness. This is
not an easy task and requires a lot of field warkatquire statistics on stateless
population. Their identification becomes more difft as they are undocumented people
and not in touch with the authorities.

2. Prevention- after identification, next step is oféyention. This includes legally advising
the state governmentsto make their national paliokasy for citizenship and in
compliance with international laws so that stasaless can be prevented at root level.

3. Reduction- it means to find a solution for the peofs of stateless people so that they can
claim nationality and acquire it easily of the stab which they are closely linked.This
reduces the number of stateless people.

But this protection are not sufficient for peopldnavare still stateless even after above
initiatives and further initiatives are requirebistincludes protecting their human rights and
making it easily accessible to them, until theyuaega nationality, and also improving their
contact with the authorities so that they can apphmothese authorities in case of need.

“8India: ICJ and others call on authorities to safgduthe right of nationality of 1.9 million peopie Assam,
International Commission of Jurists, September 820
https://www.icj.org/india-icj-and-others-call-onthorities-to-safeguard-the-right-of-nationality-bf9-million-
people-in-assam/

4”How UNHCR helps Stateless People, UNHCR-The UN Refégmacy
https://www.google.com/url?sa=t&source=web&rct=j&https://www.unhcr.org/how-unhcr-helps-
statelesspeople.html&ved=2ahUKEwiB3t7jk63IAhXz7HMBHEY kQFjAJegQIBRAC&uUsg=A0vVaw3C6fkz2
NfNd-GmJDUJ84Gz&cshid=1571658516832
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UNHCR estimates there to be at least 10 milliotetas people around the world. This is a
figure which remains unchanged from previous yestegistical reporting. Of this number, at
the end of 2017, only 3.9 million stateless peopéze “captured” in the data published by
UNHCR. Measuring the true scale of statelessnessairs a challenge, both
methodologically and politically — a fact which shinost recent Global Trends report once
again acknowledges, recalling that improving quatitie and qualitative data on stateless
populations is one of the actions of UNHCR's.

Global Action Plan to End Statelessness (GARyducing statelessness not only mean to
provide nationality to stateless people but alsogitee them due recognition by their
countrymen and protection to their rights earnestlye contribution of international law in
covering the distance of stateless people to aitiak states is remarkable and must be
supported by global community all across the taiigs then only, balanced permanent
solution can be achieved.Human rights are a maftaniversal importance, which concerns
every human being. Therefore, in the context of &mghts, all nations should adopt the
theory of Monism in their approach to human riglmsl policies affecting people all across
the globe.

Conclusion

Given the worldwide norm that individuals belongated should in most cases reside in their
“‘own” states, and developed countries’ various rgf@o limit resettlement, statelessness is
likely to remain an intractable problem for mill®rof vulnerable people. Even the more
modest goal of just making sure stateless peomr’taalso “rightless” is a daunting task
indeed!® The problem is not the migration, it is a restilagroblem in the place, where the
people come from. Hardly anyone leaves their homeoantry even if everything is right.
Somewhere deep in our hearts and mind we needéptthat we all are born equal and with
equal rights, then why only some are allowed t@git? Humans were not born to be selfish,
but to be caring. we need to understand that gpasira basic tenet of humanity and the
resources provided by mother earth are for alk Besause of a favourable environment and a
stable government we are not the master of alkethos just a trustee of it. Humanity teaches
us brotherhood which we need to adopt, and aceepyene as our brothers and sisters.

All these stateless people are victim of situati@aswe need not make them victim of racism
also. It is our duty to accept them in their diffictimes and stop treating them as alien. State
governments should understand that, strict natitgnkws for preserving native population
can sometimes hamper their country’s future ang tam become the culprit of innocent and
helpless people. Human security is not a conceth weapons—it is a concern with human
life and dignity. People should have voice in deti@eing their own status. Thakur contends
that ‘no country is an island unto itself anymoreherefore, there is need for key actors in

48 |bid.
49 Kelly Staples, how to eliminate statelessness, I#orEconomic Forum, 13 Nov
2014.https://www.weforum.org/agenda/2014/11/hovelimtinate-statelessness/
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internal displacement to act on their given mandatas to ensure that displaced people can
access their rights. Humanitarian principles arebenided in ‘humanity, impartiality,
neutrality and independence’. Global justice wilvays remain out of reach as long as
migration governance remains anchored in unilatecatler controls. World peace is fragile
and can easily be shattered if the problem of Istsgaess is not resolved before it leads to
chaos in international sphere.

To address social injustice the creation of a comipe regime of global migration
governance that corrects global inequalities iritipal power among states, and that provides
fair access to migration opportunities by requiristgtesto adopt migration policies that
prioritise access for those who are most disadgadtas required. Immigration was never
illegal, until States were confined to boundariad &orders were drawn to define them. At
last, we are all humans and we need to co- exatgfally. Immigrants need human security
so they cannot just exist but also live. In thalffianalysis, human security is a child who did
not die, a disease that did not spread, a jobwtlagt not cut, an ethnic tension that did not
explode in violence, a dissident who was not sieiit

Suggestions

1. Humanistic Approach of Legislature: Today the maximof mainstream population of
US has its roots from migration, therefore the ¢gurepresents a mix culture from all
around the globe. This is the best example of ¢stenxce of diverse cultures. But the so
called ‘preservative people’ of US consider it ahr@at to their culture and demand for
strict immigration laws, in-order to protect aneégerve their own culture and population.
Some of the statistics also favour their demandso#ding to the US Census Bureau, the
current total population of the native Americanghia US is 6.79 million, which is about
2.09% of the entire populati®in This leads to politics of vote bank where palitits
advocate strict immigration laws for appeasing spobulation. While framing such
laws, the legislature shows their interest towapdgulist approach. Such kind of
approach should be replaced with humanistic appreadhat the immigrants may also be
included in mainstream population.

2. Legitimate Expectations: Many times, the laws &tate are modified due to its changing
political atmosphere and diplomatic relations wither states. Immigrants are often
minority in every State and they are not considetedng the legislation process, even
when those laws are related to them. This makeas there prone to alienation from the
State functionality. The laws change from favoueaild non-favourable for them, while
their legitimate expectations are not considerdeeréfore, such expectations should be
kept in mind while framing the policies of immigi.

S0United Nations Development Programme’s (UNDP) 199d4man Development Reportttps:/www.e-
ir.info/2014/07/05/a-critical-evaluation-of-the-ampt-of-human-security/

5INative American Population 2019, World Populatioviee
https://www.google.com/url?sa=t&source=web&rct=j&http://worldpopulationreview.com/states/native-
american
population/&ved=2ahUKEwiD50DcprTIAhWMKY8KHa6QCWQOABegQIDRAG&uUsg=A0vVaw3dDpx082p
98-pC3jbdG5Aj&cshid=1571899894950
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3. Proper Mechanism for Data Collection: There is rmppr mechanism for collecting data
and recognizing illegal immigrants and bifurcatthgm against refugees, asylum seekers
and stateless people. Many NGOs collect data om tinet they are not properly dealt.
They should be identified properly so that propsit apecific steps can be taken for their
development.

4. Social Integration: Although stateless citizens fipet right to claim certain rights after
getting citizenship of a country. It remains only identity until they are taken into the
mainstream by social integration. Their inclusisivery crucial for their development.

5. Resettlement: Planning for new patterns of remmgtht should be a high priority. It is
becoming clear that resettlement models in tratii@estination countries like Canada,
Australia and parts of Europe are in need of aesbfr They were built for cities not yet
transformed by the defining socio-economic trentishe past decades: the growth of
informal jobs, and the passage of poverty from iiraitees to suburbs. Urban planning for
integration means changing the physical centrggafity in settlement

6. Comprehensive durable solutions: Problems arigiog fillegal immigrations have legal,
economic, cultural, political, and civil dimensiottzat need to be addressed so that a
refugee, internally displaced person, or statgbesson is able to enjoy the same rights as
a nationaP*UNHCR aims to improve the enjoyment of rights thgbout displacement,
progressively moving toward comprehensive and derawlutions. Comprehensive
solutions take time and involve many partners, hareand UNHCR has developed
multi-year, multi-partner strategies to achievegiderm and sustainable solutions. These
comprehensive solutions require collective commitint® addressing root causes of
displacement and consideration of a wide ranggtibns and opportunities. Without safe
environments, administrative and legal pathwayftmal solutions, access to economic
opportunities, and inclusion of displaced peoplaliraspects of social and cultural life,
solutions cannot be achieved. There are a numberpathways to achieving
comprehensive solutions, including through voluntaepatriation, resettlement, and
different forms of local integration. A combinatioof pathways can be pursued
simultaneously in order to attain the best outcfonelisplaced populatior#é.

7. Principle of Non-Refoulement: Article 3 of the 1933onvention relating to the
International Status of Refugees contained thd finention of non-refoulement in
international law and prevented party states froqpeling legally-residing refugees or
turning away refugees at the borders of their homentries. This treaty was ratified by
only a few states and gained little traction ireinational law.

The principle of "non-refoulement” was officiallynghrined in Article 33 of the 1951
Convention Relating to the Status of Refugees.chrti33 contains the following two
paragraphs that define the prohibition of the esioul or return of a refugee:

52 Ratna Omidyar, The biggest issues facing migrantayt- and what we can do to solve them, World Endao
Forum , 2016 https://www.weforum.org/agenda/20148fEtbiggest-issues-facing-migrants-today/

53UNHCR Global Trends Report 2015, Page 23.

54 1bid.
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1. "No Contracting State shall expel or return (‘'réo) a refugee in any manner
whatsoever to the frontiers of territories where fife or freedom would be
threatened on account of his race, religion, natipn membership of a particular
social group or political opinion."

2. "The benefit of the present provision may not, hesve be claimed by a refugee
whom there are reasonable grounds for regardirg @asnger to the security of the
country in which he is, or who, having been coradcby a final judgment of a
particularly serious crime, constitutes a dangehéocommunity of that country.”

3. The 1967 Protocol Relating to the Status of Refsgredified Article 33 and created
a more inclusive legal standard for defining rekgyas: “owing to well-founded fear
of being persecuted for reason of race, religioationality, membership of a
particular social group or opinion, is outside ttwuntry of his nationality and is
unable or, owing to such fear, is unwilling to audimself of the protection of that
country; or who, not having a nationality and betgside the country of his former
habitual residence as a result of such eventspabla or, owing to such fear, is
unwilling to return to it™° This principle must be recognised by every nastate
and must be adhered to while framing anti-immigratiolicies and any action of any
state in contravention with this principle must bendemned by international
community.

There should be a wholistic and a balanced approddlte dealing with illegal
immigrants, by the States keeping in mind the $camma economic interest of the
nation. Equal representation of State’s interest mmmigrant’s interest should be
reflected in national policies.

SSTrevisanut, Dr. Seline (September 1, 2014). "lraéomal Law and Practice: The Principle of Non-Rédment
And the De-Territorialization of Border Control at @d.eiden Journal of International Law®7 (3):
661. doi:10.1017/S0922156514000259 https://en.nipeika.org/wiki/Non-refoulement.
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Rise of Social Media in Promoting Human Relationsn Society
and Legal Framework Against its Abuse

Dr. Ahtshamuddin Ansar

Abstract
Since the dawn of time, humans have attemptedvisedeays and instruments for communicating theiugfts
and ideas, as well as receiving those of otheranA¢arly moment in its existence, mankind devisedecmodes
of communication and, through time, routinely aodtnually altered them to make it easier to cohitsfellow
humans. Though social media, social network sitad, @mputerization of human existence are relativew
approaches for the development of human interastieguilibrium equations, we are aware that the cphad
social communication was widely known to previousviddals of various ages. The usage of social médis.
risen tremendously, bringing billions of peopleoiiis fold and making them a vital requirement. Eadiest legal
foundation is the Indian Panel Code. It includeddkeprocedures for dealing with those who incitearaous hate
and incite violent acts in response to their artiabconduct.

Keywords:social media, social network, Human Relation, Abusgal Framework.

Introduction

Since its inception human beings have tried toterezeans and instrumentalities to convey
their feelings and ideas and receive of othersthat early stage of its evolution mankind
created rude means of communication and with thesggge of time, regularly and

continuously transformed them for easy approachatdsr its fellow beings. Creative and
innovative persons among them used their talerdetrch and develop devices for better
communication to build and maintain social relasiomwhich developed a sense of
belongingness among them. The creation of socidiarie the culmination of their assiduous
endeavours. The constant and consistent efforteuafan beings resulted in the present
regime of mass communication and modalities ofedauedia are a wonderful achievement.

The social media is a valuable search which transfd the process of interaction and
communication among individuals at global levelwNa days, the social media is influencing
many aspects of socio-cultural system includingatpethical, moral, political and business
components of human life. In this write up we wilf to describe the significance of the

social media to evolve a society based on sciert#mper and rational outlook. We shall
keep focus on the evolution and development of magzial networking sites that came
inexistence in the twenty first century. In thidide we have to examine the historical
development of various features of social mediae @rscussion on concept, patterns and
extent of the social media in past decades shallithen the ambit this study. In this paper we
will examine for process of emergence of many dawaworking sites which played fruitful

1 Assistant Professor and Head of Department, Collegeaw, IIMT University, Meerut
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role to ease communication and interaction withppeevho think on the same wave length
and with persons having dissents in different §dlde education, music, sports, movies and
many others. The social media also affected thdintgaand business milieu by conducting
business transaction and commercial advertisem&ht&yefore, we shall have a look at the
pace of acceptability of products through the mitidal of social media. It will be within the
purview of this article to explore the impact ot&b media on the socialization of children
and adolescent with particular reference to sawatrol, social mobility and social change. Is
social media proliferating social cohesiveness@ source of strife and conflict? We shall try
to find out the answer of this query. To what ekteroral fabric of the human society is
changing or declining due to the prevalence ofadaniedia? This is the question is perturbing
the mind of the traditionalists and as such needassessment of the role of social media in
the enhancement and paramount development of hperaonality.

Historical Perspective of the social media

Social Media and Social network sites are new rekea and innovations. The social media
devices seem to be absent in the past history okimd. We may trace its development
during past decades as it has been increasinghergag the interests and attention of the
people who are otherwise busy. Though social mediacial network sites and
computerization of human life are comparatively neehniques for the growth of human
relations equilibrium equations, yet we are awhet the notion of social communication was
well known to earlier people belonging to differage. At early stages of its development the
social media did not start with computer. We thdugtat telegraphic system was old
mechanism to send and receive messages over aistagice. It was the year 1792 when
telegraph was discovered. The historical developnoérsocial media made it clear they
during 1800 radio and telephone were significanlstaused for social interaction. Though
telephone was a source of transmission and receptidio was only source for transmission
of information. As against old generation, the ygaters, entrepreneurs, professionals and
others have been attracted by the social netwtek and many of them have made it essential
feature of their daily working. “Many Social netvkorg sites were created during 1990". It is
on record that some sites that have been developkding Six Degrees, Black Planet, Asian
Avenue and Move Of.

Through these social sites interested persons m@nact for public policy advocacy. In

addition, blogging services such as Blogger anchiBps were emerged. We found that
probably the first discernible social network sitas been launched in 1997, “Six
Degrees.com allowed users to create profilestiet friends, and beginning in 1998, surf the
Friends lists® It is correct to say that “each of these featesasted in some form before Six

Degrees”, but it was the first to combine thesduies”. Yet it was failed because, as it is
held, “it was simply ahead of its time”. A that gngeneral and ordinary people who were
interested to use social network sites were ndavour in meeting strangers. The class of

2 Simeon Edosomwan, Sitalaskshmi Kalangot Prakasgal, “The History Social Media and its impact on
Business”, The Journal of Applied Management anepnéneneurship, 2011.
3 Danah M.Boyd, dmb@ischool.berkley,edes and NigolEllison, nellison@msu.edu.
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traders, business, industrialist and organizatidopted as a sustainable device to maintain
commercial and official communication. The era 80@ witnessed emergence of many social
networking sites. “From 1997 to 2001, a number ofmmunity tools began supporting
various combinations of profiles and publicly antated Friends. Asian Avenues, Black
Planet and Mi Gente allowed users to create pekspridession, and dating profile$'Live
Journal’'s was launched in 1999. It managed “privsttings”, Korean Social network site
Cyworld entered field in 1999. The year 2001 saw ¢mergence of Ryze.com which was
started to facilitate the business workers and neldgical community”, which included
“entrepreneurs and investorsFacebook came into existence in 2004 by Mark Zrzkg
whose mission was to bring people together withediht back grounds and encourage
interaction”®

When we look at the historical development of dooitwork site we confronted with the
working of public social media and private systavhsocial networking sites, Primarily due
to security concerns, a more common approach ttemmgnting social media in the enterprise
is through in house implementation of applicatitimst are not open to external audiences”.
This could be done by open source or proprietorstesy implemented on a company’s
servers, or implemented on a private basis, na®efyware as a service” (Sadsphis could
have been done by the many wikis established orpanyninternets®.In 2005 you tube was
created which was Video sharing website faciligtthe individuals to make contacts with
beyond the national boundaries by viewing and shatiser generated video contéhts
Twitter is another form of social media which wasated in 2006 to give information to the
user through micro blogging. The iphone is of réeeachanism created in 2007.

Its working is to combine “the function of a mobijghone, MP3 player, and instant
messengett. Whatsapp is another social network site cameitiase in 2009, introduced by
Jan Coum and Brian Acton. It is a fast messengéchwbommunicates instant messages to
the users of the device. The above narration revigalt though socials media is a recently
developed process yet it has travelled fast anéreova long distance of advancement in a
short time as a modern-day communicating deviaegudigital media.

Concept of social media
The notion of social media conveys the sense oélicle used as a medium to link one
another and several persons with each other t@ sharinformation, knowledge, ideas, moral

4 SupraNote 3.

5 1bid.

6 Rebecca Sawyers, ‘Impact of New Social Media oartntitural Adaptation’

7 Paul M. Leornardi, et al, “Enterprise social medefinition, History and Prospects for the studysocial
technologies in organizations”.

8 1bid.

9 Davis and Singer, ‘A Wiki instance in the entespriopportunities, concerns and reality, as qubte&aul M.
Leornardi.

10 SupraNote 6.

11 SupraNote 7.
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and ritualistic set up of the society. Along wittetconnotation of social media’s we propose
to acquaint ourselves with the meaning of socialvogk sites and social networking. Besides
it we will view the structural and functional asfreof the social media. Modern social media
as used in today'’s scene is different and disfioch traditional communication technologies.
Social media consists “forms of electronic commatdn”. These are existed in the form of
websites for “social networking and interactionke3e electronic machines, having pathway,
are used to “create on line communities to shafi@rimtion, ideas, personal messages and
other contents”.

On the function of the social media is, also, “thdtivation of productive relationships” in
every walk of life, be it children, adolescentsidgints, academician’s, statesmen, Governing
class, elders etc. It is a matter of fact “thatgedliving abroad] tend to use new social media
to become more integrated into the host culturéndutheir adaptation and to maintain
connections to their home countriéd’social media may be defined as a two-way road hwhic
gives users ability to communicate. It means a adoonedia is an instrument of
communication. “Social media can be called a ggsand a outlet for broad casting”. The
concept of social media becomes clearer whendbispared social network site and social
networking. This comparative study has been doneSioyeon Edosomwan, Sitalaskshmi
Parkasan et al. in their article titled “The Histof Social Media and its Impact on Business”.

Their finding is that “it is difficult to study saa media without encountering the phrase
social networking”. Social media is still a medi&ieh is primarily used to transmit or share
information with a broad audience, while socialwmking is a tool and a utility for
connecting with other. It is an act of engagemenpeople with common interest associate
together and build relationships through commur@tghen was quoted by the authors of the
above-mentioned article to make their statemertestiic. In fact, social media is simply a
system of communication channel.

It is one way communication on the other hand, f@ometworking is two-way
communications, where conversation is at the carg through which relationships are
developed”. After having view of numerous luminariéhese authors opine that “the timely
responses and the ‘asking and telling’ fact arsimhigarity between social network and social
media. Social media is hard work, and it takes timehich you can’'t automate individual
conversations; whereas social networking is dim@mhmunication between the user and
people that he chooses to connect with. Despitdatttethat in social networking people can
write blogs or discuss anything; social media doatsallow users to manipulate comments,
correct errors or other data for personal or bssifenefit”.

Patterns and Forms of Social Media

The use of social media has grown dramatically dimigp into its fold billions of people
becoming an indispensable need of them. They rémamach other through various sites.
“These social network sites have become importaoistfor managing relationship with a

12 SupraNote 6.
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large and often heterogeneous network of people pidowide social support® In this
portion of this article different types of sociakdia like social networking, social network
sites, Enterprise social media, etc. have beerusksd. We will also present picturesque
narration of numerous tools and technique for bettelerstanding of the process of social
media.

Having passed through the age of telegraph, régligphone and Television, the social media
has further developed and created startled devYarethe people to grow interactions and
mutual understanding. MUD, is abbreviation of Mlser Dimension or Multi User Downy
giving rise to “role playing games, interactivetifim, and online chat* This ‘requires users

to type commands using a natural language. Dur@¥g,1BBS came to fore to be known as
Bulletin Board System.” Users log in to the systmmupload and download software read
news or exchange messages with oth®rdhese bulletin boards were used via exchange
through telephone line.

At the time of launching, one had to use it atnaeti The bulletin Board System (BBS) was
forerunner of World Wide Web (www). After some timédsenet was created. On the Usenet
the users were able to post articles or news. 3yssem did not have “a central server or
devoted administrator, ‘unlike BBS. Through it “reages are forwarded to various servers
via news feed¥ The WELL is another device founded during 1986sfull form is “Whole
Earth Electronic Link” and is one which is contimgoand operating since its conception and
establishment. Next development in this arena whsGeneral Electric Network for
Information and Exchange. It is better known as GBiRing the acronym of it. It provides an
online service. It has been “considered completiwrcomputer service. Electronic emailing
was introduced by the establishment of list seaumthed in 1986.

The software allows the sender to communicate omaleddressed to more than one, single
communication gave way to group communicationswdls deemed through Relay Chat,
Known as IRC. Its dimension is real time chatsltused as internet text messaging but private
messages can also be sent. The decade of 1990ssdtheéhe creation of many social
networking, sites like Six Degrees, Black PlanetiaA Avenue and Move On. Through these
devices people can interact even for public polayvocacy. Simultaneously blogging
services, namely, blogger and Opinions came tostimface these sites, inter alia, offer
consumers to read or do reviews of products. IrDZe@ial media has been armed with many
social networking sites launched in this year idolg Lunar Storm, six degrees, byword, ryze
and Wikimedia. Footslog, Sky log and Fraudster lbeeh launched in 2001. Other significant
sites like My space, Linked to last FM, tribe, rdi5 etc were established in 2003. Some of
the popular sites like. Facebook, YouTube, Whats&apther and big name such as
Yayoul360 were conceived, evolved and establishddter years. The focal point reveals

13 Charles Stenfield et.al., “On line social netwdtks and the concept of Social Capital’.
14 Simeon Endosomwan, et. al. ‘The History of SoMaldia and its Impact on Business”.
15 1bid p. 14.

16 bid.
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through the development of these features, of aualia is that it is hard to define social
media. This description of various patterns of abonedia shows that social media is a
strategy and outlet and social networking is a raeidm to gather the people together.

Role of social media in an Active Society

In this age of individualistic social set up mamgdalifferent roles have been played by social
media. Sometime nature of the society determinesfuhctions, act and visible impact of
social media on the society. Sociologically spegkihere are different types of societies
prevailing in different parts of the world. In askd society where tradition and rituals are the
tools of social control, role of social media isittroduce modernity in social life, habits and
moves. In an open society social media plays tleeaforationalist agency working against the
superstitions and irrational devotion based omgialis doctrines. In a mass society social
media defeats the forces of social disintegrationoBscurantist and strengthening the
liberalism and humanism. In an industrial socidlria and active society, social media is to
promote the common interest of a class based orermabgroduction and property relations.
In modern democratic society social media provigestective umbrella to human rights
enshrined in the constitutions of liberal societies

Here we propose to examine the role of social meslating to life of infants, adolescents,
adults and elders including men and women, meattiegeby impact of social media on
family’s social media is attracting infants and kedoeents making engagement of them
without a routine activity, It has become a tooleohancing technical skill and sociability in
paramount development of children’s personalitycdpgive mind and Imitative behavior of
the child show limited capacity for self-regulatiand susceptibility to peer pressure. In such
a situation social media may put them on some ofsileviance. It is reported in the print
media and electronic media children are learnindesitable things which mould them
towards delinquency, demeanor, felony and crimen&imes there are frequent online
expressions of offline behavior which make theahd move toward criminal prone areas.
Ever changing internet landscape creates problefating to children that merit awareness
including internet addiction and concurrent sleeprivation. Apart from it, social media is
playing significant role in the development of asamt skills. Middle and high school
students are using social media to connect with anether on homework and group
discussion. Social media programmes allow studengmther outside of class to collaborate
and exchange ideas about assignments. Now-a-dalgspls successfully use blogs as a
teaching tool - reinforcing skills in written exgm@on and creativity paving the way for
innovative mind.

Social media is one of the basic ways of sociabmathrough imitation and disseminating
knowledge and information relating to social changecurring in different social systems of
the world. People belonging to different segmeritshe social life are interacting through
social media and inspired to leave their wrong $oitial rites and rituals and adopting novel
social practices and new ideas. Social media isnpting “cultural adaptation”. Social
Traditions and modernity are striving to influereach other and evolve a synthetic approach
towards socio-cultural adjustment in a world ofasgers. Through interconnectedness and
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interdependence social media is playing key rolelameloping understanding among alien
cultures, it is also giving impetus & mutuality texing social tensions.

Social media is also used by the miscreants angice$ bigots. Such elements use social
networking to promote intolerance spreading stafel hatred. They upload disrespectful
comments about the cultural values and normatiugctsire of other communities. These
elements upload hurting material which investigatédent opposition diminishing and
destroying the chances of adaptation, cohesivemsedisiarity and sense of belongingness.
Divisive elements in the society use social netwsite to divide society by uploading
undesirable material and sending email messaga®tse communal feelings. This has been
done in the name of freedom of speech and expressitundamental right bestowed by
Article 19(1) (f) of the constitution. Some elemeshrouded their nefarious anti-national and
anti-social writing containing venomous attacks amdicaturing the cartoon of religious
prophets showing disrespect to such religious mtsptsSocial media is also used by cheaters
to promote their trading prospects. Misleading aiis@ment, misstatements in the prospectus
of the business organizations and commission afdfqglayed with potential customers, all
such and other duping emails and messages haveupésaded on the social networking
sites.

Legal Mechanism Against Abuse of social media

It has been noticed that communal, pseudo natsirathauvinist and jingoistic elements in
the society abused the constitutional safeguardedeide to the person. The Indian Panel
Code is the oldest legal framework. It containeghlgrovisions to deal with the people who
spread venomous hatred and inspire violent actgpposition to their antisocial activities.
Section 124 A of the Indian Penal Code containsttaaurb seditious statements or writing to
instigating to raising violent voice and arms agtithe state and properly constituted
government. In most of the cases slapped againsvipéor posting offensive views on social
network sites, the police have invariably invokextt®n 153 of the Indian Penal Code.
Section 153 and 153 A provides for registrationaotase against a person who gives
statement either in writing or orally that inciteemmercial riots or provoke communal
tension between communities. Section 294 A provmiesshment for those people who hurt
the religious feelings of the people through tlsgieech or acts. Section 500 empowers the
state to action against the persons who used swadla for the purpose of defamation of
certain people.

If any person uploads such information on or seedsage through social network site which
instill a feeling scaring and terror in the societyabet anyone to commit violent act against
somebody, such acts are recognized as punishabtnal acts under section 505 of the
Indian Penal Code. Criminal intimidation is alspumishable offence under section 506 of
the Indian Penal Code. These legal provisions Bhaep teeth to curb the criminal tendencies
and behavior of communal and divisive forces whitizet the facilities provided by social
media.
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Apart from existing legal framework to prevent abuke of social media, Government of
India enacted another statute namely, the infoonatind technology Act, 2000, which has
been amended in 2008 and notified in February 2008s statute contains numerous
provisions to regulate the use of social mediandid. But there were two most debated
sections in the amended enactment. Section 66tAeodmended IT Act, 2000 have allowed
government to book anyone sending “grossly offeisn “menacing” message through a
computer or any other communication device and begent to jail for a period which may
extend up to 3 years, if convicted. Again secti@A6of the I.T. Act empowers central
government that it can issue directions to blockreé@rnet site. These provisions of the I.T.
Act provide weapons to the police which had usedntiindiscriminately to arrest persons for
posting criticism of government and political leexleThese provisions of law had been
challenged in the Supreme Court. It was said tleati& 66-A of I.T. Act is in violations to
Article 19 (i) (a) of the constitution guaranteeifrgedom of speech and expression. It has
been again submitted before in court that libefftyhought and expression is cardinal and
public’s right to know is directly affected by siect 66-A.

The apex court struck down section 66-A of the A€t as unconstitutional. In this landmark
judgment upholding freedom of speech and expressienSupreme Court struck down a
provision in the cyber law which provides powerpolice to arrest a person for posting
allegedly “offensive” content on website. The Sumpee Court also significantly declares
unlawful ‘the Intermediary Guidelines Rules”. Buecion 69-A of the Information and
Technology Act is held constitutionally valid byetisupreme Court under which the Centre
Government can issue directions to block an intesite if their contents have potential to
create communal disturbances, social disorder fectafindia’s relationship with other
countries. Here, we have to point out that “citzestill need to be careful while posting
comments on websites and social network sites@sdgiwns similar to section 66-A exists in
Indian Penal Code’s section.”

Conclusion

At the end, it can be said that social media hasoine an indispensable need of the
individual, group, business organizations and wuadces. It is a device of socialization and
“Cultural adaptation”. E-commerce is providing bbas trading activities. Some rowdy
trouble shooter misuse social media to sustairr tiefiarious activities which causes social
disruptions. Even terrorist is abusing social nekiviy to attain their mean ends. Some
dishonest traders utilize social media to defraatkmtial customers to seek acceptability to
their products and saleable goods. Here we drawlesion that social media has no demerit.
It depends upon users to make it useful or detriatedp their interest and interests of the
society.

17 Amit Chaudhary and Dhananjay Mahapafimes of IndiaMarch 25, 2015 (Delhi edition).
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Status of Refugees in India as Per International Nens:
An Analytical Study

Ms. Gargi Singht
Abstract

India is one of the few countries in the world whiets experienced refugee situation, time and agaid, that too
on a gigantic scale in the last less than half-atoey? History of India is marked by large scale migraisoof
people from other countries and continents. Thageations had principally taken place across the tyaieways
- Hindukush Mountains in the West and the Patokeyeain the East. India had to shoulder the respuilitsi of 20
million refugees in the first twenty-five years dating independence. The international conventionghvhrotect
the status of the refugees in international arera a

0] United Nations High Commissioner for Refugees, 1950
(ii) Convention relating to Status of Refugees, 1961
(i) Protocol relating to Status of Refugees, 1967

The above statute, convention and protocol are liatling on the countries due to non-enforceability
international law. Though, India is not a member oy of these protocols, the maximum movementfofees
have taken place in India, India without being a rhemcountry abiding by the customary internatioteal/ has
complied with these conventions to the best otilitya

Keywords:UNHCR, Refugee, Asylum, Non-refoulement, persecution.

Introduction

Despite the existence of international agenciescdtst to refugee protection, the protection
of refugees ultimately rests with individual songregovernments, who must adhere to their
own national laws. States have a legal obligatmrpiotect refugees as a result of their
membership in international organizations, theimolegislation, their political and moral
convictions, or customary international law. Theitelth Nations General Assembly stated in
its ninth session in 1954 that "the ultimate resuhty for the refugees under the High
Commissioner's authority falls in fact upon the roes of residence.”

Despite the fact that 146 nations have signed Bl IRefugee Convention or its 1967

Protocol, several countries that harbor large numbé refugees and are deeply concerned
about refugee issues are not parties to the agréeniehe Asian states fall far behind their

counterparts in other regions of the world. Onlyinah Iran, Japan, and the Philippines

(together with Iran, Israel, and Yemen) have sigtiedtreaty so far in Asia. States in other
parts of the world, on the other hand, have adopteding regional instruments for refugee

protection. There is no such instrument in placgrtdect Asian refugees.

South Asia has seen significant intraregional mcev@mand dislocation of regional
communities fleeing ethnic or religious persecuti@well as political instability throughout

1 Assistant Professor, College of Law, IIMT Universityleerut.
2 Prof. J.N. Sabena, "Legal Status of Refugees: tn@sition", Indian Journal of Int. Law, Vol. 26pN3 & 4,
1986, P.501.
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its history. India's multiethnic, multilingual, anetlatively stable society has made it a
natural sanctuary for those fleeing persecution @mdhoil in their home countries. This
problem continues to this day, and India remaifend for refugees. The continual migration
of refugees from several of India's sub-continem@ighbors, as well as from overseas,
confirms India’'s standing as a chosen refugee hnedespite having a population of over a
billion people, India continues to accept them,hwéit least 600 million people living in
poverty and having inadequate access to basitiagili
The international conventions which protect th@ustaf the refugees in international arena
are:

0] United Nations High Commissioner for Refugees, 1950

(i) Convention relating to Status of Refugees, 1961

(iir) Protocol relating to Status of Refugees, 1967
India is neither a signatory to the 1951 Conventionthe Status of Refugees or the 1967
Protocol on the Status of Refugees. India has netdied the 1951 International Refugee
Convention or its 1967 Protocol, and despite beimyember of the UN High Commissioner
for Refugees (UNHCR) Executive Committee since 1986oes not acknowledge the UN
body's work on its territor{.

Legal Status of Refugees in India

There is no national legislation in India regardiefugees, their legal status, or their rights.
They're treated as though they're aliens. In tise@te of specific instructions, refugees are
subject to the same legal framework that appliedltoreigners in India. In addition, various
administrative restrictions affect India's refugesicy. In India, there are three sets of laws
that govern foreigners. They are: The Registratibfroreigners Act, 1939, dealing with all
the foreigners, the Foreigners Act, 1946, empoweGHAPTER - IV the state of regulates
the entry, the presence and departure of aliehsdia and the foreigner's order 1948. Under
Section 2 of the Registration of Foreigners Acg, term foreigner is defined &s person who

is not a citizen of India", which can refer to agof any kind including immigrants, refugees
and tourists The Foreigners Act of 1946 and the foreignerdeorof 1948 also uses this
definition of aforeigner®

The Indian government has the authority to restrobility inside India, limit employment
possibilities, control the freedom to associate eetdrn refugees to the nation from which
they fled. Furthermore, if a person does not hawalel passport, the government has the
authority to grant or deny entrance. At the bordeountries have the power to
refouled refugees.

There is no direct reference to refugees in anyetoporary Indian law. The current situation
is that they are dealt with under existing Indiawd, both general and specific, that apply to

3 Arjun Nair, "National Refugee Law for India: Bensfaind Road Blocks", 2007 p. 1

4 bid.

STapan K. Bose, "India: Policies and Law's towardiBees", Asian Human Rights Commission - Human Right
Solidarity, Vol. No. 10 Oct. 2000 http. /. www.hfslarity.net Visited on 20.08.2009

6 Arjun Nair, "National Refugee Law for India: Bensfand Road Blocks", 2007 p. 1
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all foreigners. In the absence of a legal procésdia's treatment of asylum seekers has
always been a political decision, resulting dingdtbm the country's relationship with the
refugee's country of origin. As a result, the Imdigovernment handles refugee matters
administratively, based on internal domestic andatémal political and humanist
considerations.

India's reluctance to sign the Convention arisemfits belief that it is Eurocentric, intended
to meet post-World War Il refugee movements hasadejuately addressed mass migration.
Another rationale for not signing the UN Refugeen@mtion is that it obligates signatories to
accept enormous influxes of refugees from politjcadsecure regions. As previously stated,
India has a population of over a billion peoplethwat least 600 million people living in
poverty. As a result, our own citizens are forcedite as refugees, with limited access to
essential necessities. Signing the convention lengaicepting responsibility for providing
refugees with job, food, housing, medical care, addcation, among other thingfespite
not signing up, our record in giving shelter hasrbeery good.

India’s International Commitments

A unique and separate law to handle refugees doe®xist in India's statute book. Due
to lack of a special statute, all existing Indiaws$, such as the Criminal Procedure Code,
Indian Penal Code, and Evidence Act, apply to redsg India is a signatory to a number of
United Nations and World Conventions on Human RigiRefugee Issues, and Related
Matters, while not being a signatory to the 195TuBee Convention or the 1967 Protocol.
India's responsibilities to refugee’s stem from thtter®in 1995, India was elected to the
Executive Committee of the High Commissioner's Paog (EXCOM). Membership in the
EXCOM demonstrates a keen interest in and commitrteenefugee issues. India voted in
favor of adopting the United Nations DeclaratiorHofman Rights, which asserts rights for all
people, both citizens and non-citizéhsdia voted affirmatively to adopt the UN Declacati

of Territorial Asylum in 1967and also ratified theternational Covenant on Civil and
Political Rights (ICCPR) as well as the InternaibiCovenant on Economic, Social and
Cultural Rights (ICESCR) in 1976. India ratifiedettuN Convention on the Rights of the
Child in 1989. India ratified the Convention on tHdimination of All Forms of
Discrimination against Women (CEDAW) in 1974. Fertlindia accepted the principle of
non-refoulment as envisaged in the Bangkok-Priesipl 966, which were formulated for the
guidance of member states in respect of mattergecnimg the status and treatment of
refugees. These principles also include provisionsrepatriation, compensation, granting
asylum, and the basic standard of care in the asgtate®

"Palok Basu, Law Relating to Protection of Human Riginider the Indian Constitution and Allied Laws, 2002
527.

8 T. Ananthachari, "Refugees in India: Legal Framéwhaw Enforcement and Security", ISIL Year Book of
International Humanitarian and Refugee Law, htipvw.worldii.org/int/journals ISILYB1HRL7 2001.

9 1bid.

10 Supranote 7.



Ms. Gargi Singh Pagedl

A review of India's laws and policies reveals tthet country has implemented the majority of
the provisions of the International Convention oefugees. Taking this into account, it is
evident that India abides by international treatieserning the treatment of refugees on its
soil, but it prefers to keep its own administratisyestem for dealing with temporary and
permanent refugee settlements.

Indian Practice Regarding Refugee Problem
The practice of the Indian Government has beer&bwith refugees in three main ways;

(a) In the event of a huge migration, refugees are éobirs camps and given temporary
protection by the Indian government, which inclsdeioeconomic measurés.

(b) Asylum seekers from South Asian countries, or athemcountry with which the
government has a delicate relationship, apply ¢ogtvernment for political asylum,
which is normally granted without a comprehensietugee status determination,
subject to political exigencies.

(c) Citizens of other countries apply to the United ibla¢ High Commissioner for
Refugees (UNHCR) for the determination of individtefugee status in accordance
with the UNHCR statute and the Refugee Converition.

Indian Government has established fairly well eigrered bureaucratic machinery conversant
with the problems of refugee administration.
India has a three-pronged strategy to deal witlgex problen®
(&) The Home Ministry is responsible for developingigel for refugee rehabilitation
and settlement.
(b) The Ministry of External Affairs is made accourlor bilateral negotiations and
handling international issues.
(c) At the local level, the State Governments are nasijpte for the safety and
maintenance of the refugee camps.

National Human Rights Commissions, Minority Comnuas, and State Human Rights
Commissions, for example, are tasked with ensutivag all people have equal access to
human rights, fundamental freedoms, and oppormit the national level in their respective
domains.

Usha Bothra, "The Law Policy and Practice of Refugestection in India", p. 1

12 India has received and accommodated mass infliugees from Tibet and Sri Lanka in special campth wi
varying facilities for health, education and empim@nt, as cited in Isha Bothra, "The Law, Policy &mdctice of
Refugee Protection in India", 2007, p. 2,

BAsylum seekers who enter India individually aftemass influx has taken place are granted asyluer aft
preliminary screening mechanism. This process oaas in the case of Tibetan's and Sri Lankans wter éndia

in small number and must fulfill certain criteriafbre they are registered by the Indian Governnasntited in
Isha Bothra, "The Law, Policy and Practice of Refugestection in India",2007, p. 2

14 In 2003, the UNHCR handled, inter alia, 10283 refisgffom Afghanistan and 940 refugees from Myanmar.
The UNHCR also handles refugees from Iran, Sudanafamnd other countries etc. as cited in Isha Botirhe
Law, Policy and Practice of Refugee Protection adl1,2007, p. 2,

15 Manoj Kumar, "International Human Rights Law for Rgées-An Indian Perspective”, the Third Concept, an
International Journal of Ideas, May 2001, p. 21.
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Refugees and the Indian Legal Framework
India is home to one of the world's largest refugepulations. Despite the fact that the Indian
government claims that its policies are in linehaiitternational standards, no Indian statute
specifically mentions refugees. As a result, rebsgare subject to the same laws that apply to
aliens. The Indian legal system confronts refugeeswo levels. There are laws that govern
their immigration into India and their stay theféey are then subject to the provisions of the
Indian penal laws for various acts and omissiordeura range of circumstances after they
enter Indian Territory. Refugees are affected byagiety of constitutional and legal
requirements.

Constitutional Provisions

India is a country where the rule of law is supremibe Indian Constitution is a living
document that places a high value on human rigivisty human being has certain rights, and
citizens have certain other rights, according o @onstitution. Every person has the right to
equal protection under the law and equality betbeclaw. Similarly, no one can be deprived
of his or her life or personal liberty unless iti@ne in accordance with legal procedures. As a
result, every human being, whether a citizen or isobbligated to safeguard his or her life
and liberty!The common law percept is specifically incorporatedo the Indian
Constitution, and the courts have elevated it todfatus of one of the basic features of the
Constitution that cannot be altered. The Indian Sfitution reflects international norms
enshrined in the Universal Declaration of Humanh®&gwhich, among other things, affirms
the principle of non-discrimination and declaresttll human beings are born free and equal
in dignity and rights, and that everyone is erlitle all of the document's rights and freedoms
without distinctiont’The common law principle is specifically incorpadtinto the Indian
Constitution, and the courts have elevated it #® l#vel of one of the Constitution's basic
features that cannot be amended. The Indian Cotistit reflects the international norms
enshrined in the Universal Declaration of Humanh®Rigwhich, among other things, affirms
the principle of non-discrimination and declaresttll human beings are born free and equal
in dignity and rights, and that everyone is erditie all of the document's rights and freedoms
without distinctiont®

The constitution of India provides following fundantal human rights and fundamental
freedoms to refugees, legally admitted to India aodlong as he is permitted by the
government to remain in this country:

Equality before the Law or Equal Protection of theLaw?®

The notion of 'equality before the law' is univéissacknowledged, and it is enshrined in
almost all written constitutions that protect fundntal rights. Article 14's basic premise is
that all persons and things in similar circumstanskould be treated equally in terms of

16 Suprano. 13

17Vv.D. Mahajan, Constitutional Law of India, 1984 Ip.
18 Suprano. 11

19 Article 14 of the Indian Constitution
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privileges granted and obligations imposed. The $ould be equal among equals, and it
should be equally applied. Similar people shouldhdmedled in the same way. Discrimination
between people who are in substantially similaragibns or situations is banned. Article 14 is
not limited to citizens and applies to "any indivéd." The benefit of Article 14 is available to
both individuals and juristic persons.

Article 14 provides: "The state shall not deny try @erson equality before the law or equal
protection of laws within the territory of IndiaThe obligation imposed on the state by
Article 14 is for the benefit of all persons, withthe territory of India. The benefit of Article
14 is, therefore, not limited to citizens. Everygmn whether natural or artificial, whether he
is a citizen or an alieff,is entitled to the protection of this Article.

As a result of this provision, even a foreignerlvbié able to cite Article 14 and file a
complaint against discrimination if he is deniediggprotection of the law while in India's
territory. The state would not discriminate amongs$tigees of the same class in terms of any
benefits or privileges they get as a result ofrthefiugee status. It should be noted, however,
that an alien (a foreign national) cannot claimatgights under Article 14 as Indian nationals
when it comes to the grant of Indian citizenship.

In Louis De Raedt v. Union of Indf4the Supreme Court had ruled that the fundamental
rights of the foreigner was confined to Article 2id did not extend to a foreigner, the right to
reside and settle in India, as states in Article (1P (e) Relying on the judgments and
distinguishing the decision of the Supreme Coufflational Human Rights Commission Vs.
State of Arunachal Pradedine Madras High Court iavid John Hopkins Vs. Union of
India", held that foreign nationals did not have any amdntal right guaranteed for the grant
of citizenship of India, in which matters, the Govwaent of India had got unrestricted power
under the citizenship Act, 1955, to refuse citizéps without assigning any reason
whatsoever and that a foreign national could raintlequal rights under Article 14 with that
of the Indian nationa®

Right to Life and Personal Liberty etc?*

The Indian Constitution guarantees the right te &hd personal liberty to all persons. The
protection of Article 21 of the constitution is @ahle to citizens as well as non-citizefis,
and they also have right to live, as long as thieyhare, with human dignity.

20 NHRC Vs. State of Arunachal Pradesh, 1996, ISCC 295
21 Narender Kumar, Constitutional Law of India, 20p7105-106.
22 AIR 1991 SC 1886.
23 Suprano.11
24 Article 21 of the Indian Constitution
25 The foreigners enjoy the protection of Articleidltwo ways:
(a) They are equally entitled to the right against degtion of life or bodily integrity and dignity (Lis De
Raedt (1991) 3 SCC 554 at P. 13; Chandrima Das 208022465 at P. 28, 32 and 34; Anwar (1971) 3
SCC 104 at p. 4; and NHRC 1996, 1 SCC 742 at p. 20.
(b) To a certain extent, the right against executitimacsans procedural due process accrues to them. P
Mohammed Khan 1978, 1 1 APWR 208.
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Article 21 provides'No person shall be deprived of his life or perdolizerty except

according to procedure established by lawhis right has been held to be the heart of the

constitution?®

Article 21 secures two rights:

) Right to life; and

(i) Right to personal liberty

Article 21 prohibits the deprivation of the abowvights except according to procedure
established by laws. Article 21 can be claimed avihen a person is deprived of Hige" or
personal liberty by théstates"as defined by Article 12. It not only refers t@ thecessity to
comply with procedural requirements, but also, grti#ve rights of citizerf” Violation of the
right by a private individual is not within the pigw of Article 21." The right secured by
Article 21 is available to every person, citizenmam-citizens. Thus, even a foreigriéitan
claim this right.However, Article 21 applies only to natural perstirhas no application to
corporate bodies. It is well settled that an albam claim the protection of Article 21. It,
however, does not include the right to reside attiesin India, as mentioned in Article 19 (1)
(e) which is applicable to the citizens of the dou?’

In Cherchi Domenico Ferdinando v. Union of Intfighe petitioner a foreigner who had come
to India on tourist visa, granted extension to stayndia on the ground of his purported
marriage with an Indian, which way, in fact, toifé&te and carry out widespread trafficking
in drugs by foreign tourists. Holding that an altead no right to reside or settle in India, the
Delhi High Court upheld his deportation from Intfiaan order of the Government.

Article 21 is of the widest amplitude after the guient of Maneka Gandhi cdsand it
covers a variety of rights which are provided tugees' aliens and non-citizens in India:

1) Right to live with human dignity*> "It is the fundamental right of everyone in this
country to live with hum.an dignity free from, egphtion."

2) Right to livelihood®*- "The right to life includes the right to livelibd." Deprive a person
of his right to livelihood means person is derifiemm his life.

3) Right to Shelter** The right to shelter has been held to be a furdaah right which
springs from the right to residence secured inchetil9 (1) (e) and the right to life

26_.R. Coelho v. State of T.NIR 2007, SC 89 1.

27 Bombay Dyeing & Mfg. Co. Vs. By. E.A. Group 2006, GG 433.

28 A K. Gopalan v. State of Madra&lR 1950 SC 27NHRC v. State of Arunachal Prade#iR 1996 SC 1234;
Louis De Raedt v. Union of Indi&lR 1991 SC 1886.

29 Cherchi De Raedt v. Union of IndiR 1991 SC 1886aans Muller of Nuremburg v. Supdt. Presidency,Jail
Calcutta AIR 1955 SC 367.

S0 AIR 2004 Del. 147.

31 Menaka Gandhi v. Union of Indi&IR 1978 SC 597.

32 Francis Coralie v. Union Territory of DelhAIR 1981 SC 746; also seBandhua Mukti Morcha v. Union of
India, 1984 SC 802.

33 Qlga Tellis v. Bombay Municipal CorporatipAIR 1986 SC 180; also seéearendra Kumar Chandla v. State of
Haryang AIR 1987, Bom. 406.
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guaranteed by Article 21. Right to shelter, includeequate living space, safe and decent
structure, clean and decent surroundings, suffidight, pure air and water, electricity,
sanitation and other civic amenities like roads, 8b as to have easy access to his daily
avocation.

4) Right to Education® - " Right to education is fundamental right undeticle 21 and "it
directly flows from the right to life". The righsj however, not an absolute right and that
its content and parameters have to determine inligine of Article 41 and 45. The
Constitution (88Ammendment) Act, 2002 inserting a new Article 2déclaring right to
education an independent fundamental right.

5) Right to Social Security and Protection of the Fanty*¢ Right to life guaranteed under
Article 21 includes within its ambit "the right ®ocial security and protection of the
family". Interpreting Article 39 (e) of the Constiton of India vies-a-vis Article 25 (2) of
the Universal Declaration of the Human Right andicle 7 of the International
Convention on Economic, Social and Cultural righ&65.

6) Right to Health and Medical Assistance¥ - The right to life guaranteed under Article
21 includes within its ambit the right to healthdamedical care. It includes the right to
lead a healthy life so as to enjoy all facultiesha human bod$? It is not merely a right
enshrined under Article 21 but an obligation castitte state to provide this both under
Article 21 and under Article 4%.

7) Right to Privacy*® - The Right to personal liberty and the right tova freely and speech
could be described as contributing to the righptivacy. However, the right was not
absolute and would always be subjected to reasemesirictions.

8) Right to Free Legal Aid and Right to Speedy Trial- The "right to free legal aid" at the
cost of the state to an accused, who could notchféyal services for reasons of poverty,
indigence or incommunicado situation, was partaf, fjust and reasonable procedure
implicit in Article 21#*The "right to speedy trial", has been interpretethe a part of the
fundamental right to life and personal libettyArticle 21 requires that a person can be
deprived of his liberty only in accordance with gedure established by law which should
be a just, fair and reasonable procedure.

9) Right against Inhuman Treatment -The Supreme Court in several cases, has taken a
serious note of the inhuman treatment meted tgtls®ners and has issued appropriate

34 Chameli Singh v. Union of Indi&IR 1996 SC 1051, also seerabhakaran Nair v. State of T.MIR 1987 SC
2117.

35 Uni Krishan v. State of A.PAIR 1993 SC 2178, also sedphini Jain v. State of Karnatak&lR 1992 SC 1858
36Calcutta Electricity Supply Corporation (India) Lirait (CESC Limited) v. Subhas Chandra Bdd® 1992 SC
573.

37State of Punjab v. M.S. ChawlalR 1997 SC 1225Paschim Banga Khet Mazdoor Samity v. State of VAR
1996 SC 2426.

38 Mr. 'X' v. Hospital 'Z’,AIR 1999 SC 495

39 State of Punjab v. Ram Lubhaya Bag4tR 1998 SC 1703Surjit Singh v. State of PunjahJR 1996 SC 1388.
40R. Rajagopal v. State of Tamil Nad\R 1995 SC 264; Mr.X" v. Hospital 'Z\AIR 1999 SC 495.

41 M.H. Hoskot v. State of MaharashtralR 1978 SC 1548.

42 Pratap Singh v. State of Jharkhar2D05 (3) SCC 55Hussainara Khatoon (No. 1) v. Home Secretary, Bihar,
AIR 1979 (1360)Meneka Gandhi v. Union of IndlR 1978 SC 597
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directions to prison and police authorities foresgbiarding the right of the prisoners and
person in police lock-up, particularly of women aldren??

Protection against Arrest and Detentiot*

In certain circumstances, the Indian Constitutiosueed that people were protected against

arrest and detention. It includes procedural safetgi against arrest or detention in the

following two situations:

(A) When an arrest is made and a detention is iegbasider ordinary criminal law.

(B) If the detention is carried out in accordandéhva statute that allows for preventative

detention.

Every person, whether a citizen or a non-citizem, claim the protection provided by Article

22. These protections are available to everybamjiding non-U.S. citizens. An enemy alien

(i.e., a national of a country with which India & war) does not have access to these

protections. 'Article 22 establishes the four rightotections against arrest or custody related

to the commission of crimes under ordinary 1&w:'

a) Rightto be informed, as soon as may be, of thargie for arrest or detention.

b) Right to consult and to be defended by a legaltji@uer of his choice.

c) Right to be produced before the nearest Magistvdaten 24 hours of arrest.

d) Right not to be detained in custody beyond 24 howithout the authority of the
Magistrate.

Article 22 (1) and 22 (2) of the Indian Constituticeflect that the rules of natural justice in

common law system are equally applicable in Ineen to refugees.

Protection in Respect of Conviction for Offence$
The Constitution protects people who have been icted of offences. Article 20 provides
protection to all individuals, whether citizensrmam-citizens. In Article 20, the term "person"
refers to a corporation that has been charged,epubsd, convicted, or punished for
committing a crime. As a result, foreigners or rdi@re also entitled to legal protection of the
rights:*’

(a) The right against prosecution under retrospectareaplaw;

(b) The right against double jeopardy; and

(c) The right against self-incrimination.
Right against Exploitation®®
The Indian Constitution protects people from explidn. This right is guaranteed to
everyone, whether they are citizens, non-citizemsaliens. It provides protection not only
against the government but also against privateithehls

43 Rama Murthy v. State of Karnatak&lR 1997 SC 173%hedat Mazdoor Chetna Sangath v. State of. MAIR
1995 SC 31.

44 Article 22 of the Indian Constitution

45 See, Article 22 (1) & (2) of the Constitution ofdia.

46 Article 20 of the Indian Constitution

4’See, Article 20 (1), 20 (2) & 20 (3) of the Congiibn of India.

48 Article 23 and 24 of the Indian Constitution.

49 People's Union for Democratic Rights v. Union afitn AIR 1982 SC 1473.
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Prohibition of Traffic in Human Beings and Forced Labour

Human trafficking, beggars, and other forms of éar¢abour are prohibited under Article 23
of the Constitution, and any violation of this algiis a crime punishable by latt does not,
however, bar the state from imposing compulsoryises for public reasons, provided that it
does so without discriminating solely on the badfigeligion, race, caste, or class, or any
combination of these factofd.So this right is available to citizens and refigyend non-
citizens without any discrimination. The practidetraffic in human being is condemned in
almost every international instrument dealing viatiman rights.

Prohibition of employment of Children®?

Article 24 provides!'No child below the age of fourteen years shalkebgloyed to work in
any factory or mine or engaged in any other hazasdemployment"This provision read
with the Directive Principles of State Policy Cdn&d in Article 39 (e) and 39 (g), provides
for the protection of the health and strength adlidcen below the age of fourteen yeathe
prohibition contained in Article 24 could be plainBnd indubitably enforced against
everyone, whether state or private individual.

Right to Religious Freedon*
Secularism is the basic feature of the Constitiffoin the matter of religion, the state is
neutral and treats every religion equally. Constatuof India providesfreedom, of religion'
the right is available to every person, citizensnon-citizens or aliens. Article 25 of the
constitution of India provides: "Subject to pubticder, morality and health and to the other
provision of this part, all persons are equallyiteat to freedom of conscience and the right
freely to profess, practice and propagate religion"”
Article 25, secures to every person:
» Freedom of conscience; and
» The rightto
v profess religion;
v practice religion; and
v propagate religion
The state has an obligation to guarantee this taghli.
Right to Constitutional Remedies$®
Fundamental Human Rights are meaningless unlegsatbebacked up by strong enforcement
mechanisms. The state's violation of fundamenggitsi can be challenged. The Constitution's
Articles 32 and 226 established an efficient resedor the enforcement of these rights. As a
result, anyone who has been harmed by an infringenfehe fundamental rights entrenched

50 Article 23(1) of the Constitution of India.

51 Article 23(2) of the Indian Constitution

52 Article 24 of The Indian Constitution.

53People's Union for Democratic Rights v. Union afity AIR 1982 SC 1473
54 Article 25 of the Indian Constitution.

55 S.R. Bommai v. Union of IndiAIR 1994 SC 1918.

56 Article 32 of The Constitution of India.
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in Part 11l of the constitution, whether a citizena non-citizen, an alien or a refugee, can seek

justice directly from the Supreme Court or the Higburts.

Directive Principles of State Policy’

The Directive Principles of State Policy are adseelsin Part IV of the Constitution. It lays
out the values and goals that the government ntiash an order to establish a Social Welfare
State in India. The basic goal of the Welfare Skate achieve a significant degree of social,
economic, and political equality, as well as theuagption by the community, acting through
the State, of the responsibility to provide the ngelby which all of its members can achieve a
minimum standard of economic security, humane djvsocial status, and culture to maintain
good health.

Article 51(a) requires thdtThe State shall endeavor to promote internatiopehce and
security” which stipulated that government had a fundamedtay to show compassion
which is important for the recognition of refugeses human beings. Further Article 51 (C)
stipulates thatthe State shall endeavor to foster respect foerimational law and treaty
obligations in the dealings of organized peopléaihother"

Statistics in India®®

Refiungees amnd Asyiurmnm Seaekers 5T T 060D
Sai Lanka T 2000 Oy
Chiimna T 1D OHODCE
MAy@mMrTLSE pEEin e nlnd
Adfcghhanistamn 0 w0y
Blrutan 2 e HONCE
Megpal 25 WO

MMewwr Asy v Seckers F,F0D0D

1951 Coryvwentiomn: MNo
1967 Prrotocol: Mo
LUMNHCR Executive Cormmities: Yeaes

Popaulation: 1.2 billicon
GDP: S 1.2 trillion
SDPF pper capita: S 1.050

Conclusion & Suggestions

India has dealt with mass influxes in the past autrenacting a refugee law, but with an ever-
growing population of refugees and asylum seekerany of whom are unlikely to be
repatriated in the near future, a uniform law woalldw the government to maintain greater
accountability and order while also providing themth uniform rights and privileges.

57 Part IV of Constitution of India.
58 World Refugee Survey — India 2009; https://www.refid.org/publisher,USCRI,,IND,4a40d2a75d,0.html
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Without a doubt, India has made significant progresregards to refugees, but much more
need to be done in terms of realizing and enforegfggees’ human rights. Although the
Indian legal system has accepted the internatiegal framework in order to deliver better
human rights laws to the people.

India has dealt with mass influxes in the past atthenacting a refugee law, but with an ever-
growing population of refugees and asylum seekerany of whom are unlikely to be
repatriated in the near future, a uniform law woalldw the government to maintain greater
accountability and order while also providing themith uniform rights and privileges.
Without a doubt, India has made significant progresregards to refugees, but much more
need to be done in terms of realizing and enforeefggees' human rights. Although the
Indian legal system has accepted the internatiegal framework in order to deliver better
human rights laws to the people. The National HuR&ghts Commission, India's current
watchdog on refugee policy, has made numerous neemdations urging the formulation of
such a law, in accordance with the conventionislest but with an Indo-centric nature and
content, so that a national legislation on refugeesnbining the humanitarian needs of
refugees with the state's security interests, eagnacted.
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International Norms for The Human Rights of Refuges:
Analytical Study

Ms. Sakshi SolanKi

Abstract
A person feels Safe and sheltered at home likelné¢ghe does feel sheltered and guarded in his owntry yet
there are times when an individual because of nagabnditions needs to take choice to leave his pation and
take cover in another country. It is the duty ofgmment to provide overall protection to its @iz and also to
ensure complete protection of rights, if governméils to do so, then the people may face someoseri
repercussion and are forced to leave their cowartd/seek shelter and safety in another countsudh situations
emerge then other countries intercede to help @antbke certain that basic refugee’s rights arerseicand, in this
scenario, it is the duty of the countries who ateegting refugees that all their rights are secaredi protected.
This is known as International Help. While natiogal’ernments are responsible for the protectiahaif citizens'
basic human rights, "refugees" find themselves auithsuch protection. As a result, there is a highesd for
international protection and aid for these indibuthan for people residing in their home coustri#t was
rightly said in the 50 session of UN commission of Human Rights thdtiman rights violations are a major
factor in causing the flight of refugees as welbasobstacle to their safe and voluntary return hoBefeguarding
human rights in countries of origin is therefordtical both for the prevention and for the solutiof refugee
problems. Respect for human rights is also esdefatighe protection of refugees in countries oflasm “.The
United Nations has worked to protect refugeesar dhe world since its inception. One of the fisstues on the
UN's agenda was the fate of refugees, displacedidils, stateless people, and "returnees," alvibdm had
been uprooted by conflict and need assistance.iSue was plainly international as well as humaiaitd. The
following discussion covers the summary as wellvhat the said international conventions have dongréserve
the status of refugees around the world.
Keywords: Refugees, Human Rights, International protectionHGR

Introduction

Refugees are those who have left war, violenceflicgnor persecution and crossed an
international border in pursuit of safety in anetheuntry. They've had to run with nothing
but the clothing on their backs, abandoning theimbs, belongings, jobs, and loved ones.
Refugees are defined and protected by internatiewal A refugee is defined as "someone
who is unable or unwilling to return to their plaskorigin owing to a well-founded fear of
being persecuted for reasons of race, religionipmality, membership of a specific social
group, or political opinion," according to the 19B&fugee Conventior’There are numerous
aspects to refugee protection. These include groterom being returned to danger, access
to fair and efficient asylum procedures, and safedsi to ensure that their basic human rights
are upheld while they seek a longer-term solutisthiHCR works around the clock to achieve
all of this, but we can't do it on our oWn.

1 Assistant Professor, College of Law, IIMT Universityleerut.

2Adopted from worldlii.org on 05/1/2022

3Statements made at'B@ession of UN Commission of Human Rights “ISS4’ tgedan UNHRC, Human Rights
and Refugee Protection, October 1995, p.4

4Adopted from ohchr.org on 05/01/2022

5Adopted from refugees. org

6Adopted from UNHCR
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Many developing countries deny refugees basic sigbften due to a "complete lack of

resources. “Despite the fact that the vast majodofy States have ratified the 1951

Convention/1967 Protocaol, its application variesremously depending on national, cultural,
economic, and social circumstances. Clearly, thattnent of non-nationals is a persistent,
serious, and systematic violation of human riglts.@lobal scale. 'Some governments justify
their policies solely on the basis of the 1951 Garion's provisions, without referring to

other relevant human rights and humanitarian insénts. Keeping international refugee law
('IRL") separate from international human righte I&IHRL") has aided governments that
choose to disregard minimum standards. AlthougHXN&ICR now considers refugee law to
be an integral part of the broader internationahan rights framework, as evidenced by its
first memorandum on human rights in 1997, it does always emphasize its obligatory

nature, preferring to suggest that it provides wisgliidance to States in setting their own
domestic standards.

United Nations High Commissioner for Refugees, 1950

The general assembly on December 3, 1949 adoptsallRien 39 (IV) wherein it decided to
establish UNHCR and on December 1, 1950 adoptebthirite of the office of the United
Nations High Commissioner for refugees (UNHCR)cdime into existence on January 1,
19518 It was initially set up for a period of three ygakater, General Assembly decided to
prolong the mandate for a further period of fivangeand made it renewable beginning from
January 1, 1954. In the year 2000, the Generahdsgaesolved to continue UNHCR for a
period of five years from January 1, 2004. Anto@Gioterres of Portugal was appointed the
High Commissioner on June 15, 2005 for a five-yeam. In April 2010, the General
Assembly re-elected Guterres to a second five-yean. UNHCR is a subsidiary organ of
Assembly and it acts under the authority of theegainassembly, through the ECOSOC and it
report is considered an s separate item. Its heatdga are in Geneva, which coordinates the
activities of 274 subordinate offices located imzeny as 68 states. The office also develops
appropriate policy to curb the refugee problems.

According to UNHCR's law, the High Commissioner maeek the advice of a refugee
advisory council if one is constituted. The ECOS@@ned the Advisory Committee on

Refugees in 1951, at the request of the High Cosiomsr, to assist him in the performance
of his duties. The committee was made up of 1®stdt2 of which were UN members and
three of which were not. They were chosen for thaivavering commitment to the solution
to the refugee crisis. In 1955, the General Assgrabtl ECOSOC reorganized the Advisory
Committee as an executive committee known as theRefigee Fund Executive Committee
(UNREF Committee), which kept the Advisory Comnette advisory powers. The

membership of the committee had the original 15 bemstates of the Advisory Committee
with an additional 5 members which became 6 in 18571958, the UNREF Committee was
replaced by the Executive Committee of the High @udssioner's Programmed (EXCOM)

“International Journal of Refugee Law, Volume 17uésg, 2005, Pages 293-330
8 The Soviet Union did not permit UNRRA to operatéhia Soviet Zone
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which not only tender advices to the High Commissipat his request, but it also reviews the
use of Emergency Fund.

The High Commissioners programmed is administeyed BO-member executive committee,
which generally meets twice a year at Geneva. isisbs of member representatives of the
United Nations and of the specialized agencies, atgy elected by the ECOSOC on the
widest geographical basis from among those staiés a demonstrated interest in and
devotion to the solution of the refugee problem.

Mandated refuges, as defined in the UNHCR Statteoarsons who, owing to well-founded
fear of persecution of race, religion, nationabtypolitical opinion, are outside their country
or origin and cannot or, owing to such fear, dowsth to avail themselves of the protection
of that country. UNHCR is not, of course, concermgth all refugees across the globe. For
instance, refugees considered as nationals byotingtries who have granted them asylum are
not a UNHCR responsibility. Nor the UNHCR concernéth refugees for whom another UN
body has assumed full responsibility, such as tn@bAefugees from Palestine under the
mandate of UNRWA.

The work of UNHCR is humanitarian, social and natitcal. Its basics tasks are to provide
international protection to the refugees within High Commissioner's mandate and to seek
permanent solutions to their problem by facilitgtitheir voluntary repatriation or their
assimilation within new national communities. THeoee may mean that UNHCR tries to
ensure that refugees are not refouled (deportettieio countries of origin or to a place where
their lives are in danger and they are assuredysefd¢he country of asylum. UNHCR also
promotes standards of treatments for the refugesisaccrued with the basic human right
standards.

After World War I, the UNHCR primarily focused itsfforts on assisting refugees and
displaced individuals in Europe, but in the follogi decades, its attention switched to
resettling refugees who were victims of war, pcditiunrest, or natural catastrophes in Africa,
Asia, and Latin America. It has facilitated theuret of 25000 Algerian refugees in 1962,
repatriated 10 million Bangladeshis and 15000 Sesemn 1972 & organized one of history’s
largest airlift population exchanges — a two-wayvermoent of large numbers of people
between Bangladesh and Pakistan in 1973. The Umitibns High Commissioner for
Refugees (UNHCR) received the Nobel Peace Prizeetwin 1954 and 1981, for its
outstanding work. By 1997, the United Nations H@bmmissioner for Refugees (UNHCR)
had provided worldwide protection and support taenihan 12 million refugees fleeing war
or persecution. The United Nations High Commissidoe Refugees (UNHCR) has been a
tireless advocate for refugees. Many states throuigthe world are under intense pressure

9 United Nations Relief and Works Agency for PalestiRefugees in the North East (UNRWA) was establislyed
the General Assembly on December 8, 1949. Undefotlreding resolution, UNRWA's functions were primgri
to carry out relief and works programmed in collaion with local governments and to also constithwhe
interested Near eastern governments concerningnéasures they should take against the time whemational
aid for such programmers would cease to be availabl
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from public and private organizations to treat gefes in conformity with international human
rights standards.

The UNHCR's mandate was originally to defend refggdut in recent years it has also been
active in IDP programmers. At the request of ther&ary-General of the United Nations or a
competent principal organ of the United Nationg] aith the approval of the government of
the nation involved, the agency can intervene sisathese persons. Boshia and Herzegovina,
Croatia, El Salvador, Ethiopia, Georgia, and Iragehall participated in operations of varying
magnitude at different periods. The United Natiddgh Commissioner for Refugees
(UNHCR) is a humanitarian organization that is feddy member states and is held to a set
of minimum criteria in its treatment of refugees.

Convention on the Status of Refugees, 1951

The most important international instrument draygrrelating to the problems of the refugees
is the Convention Relating to the Status of Refage#el951 which was formally adopted on
28" July, 1951 after considering that the Charterhef United Nations and the Universal

Declaration of the Human Rights have affirmed tb&am that all people should have equal
access to fundamental rights and freedoms. On A%l 1954, the convention went into

effect. The convention has 136 state parties dsé 15, 2000.

The convention applied according to Para 2 of Agtit only to those persons who had
become refugees befor& January, 1951. In order to widen the scope ofGbevention, a
Protocol Relating to the Status of Refugéegs concluded in 1967 which under Para 2 of
Article 1 omitted the expression “as a result ofree occurring before®lJanuary, 1951” and
added the words “as a result of such events”. Tforementioned two international
conventions outline the legal status of refugedseyTalso outlined refugees' rights and
responsibilities, as well as provisions for differ@reas of their daily existence, such as the
right to travel documents, as they are unable ¢atlusir own national passports.

Main provisions of the Convention of 1951 are db¥es:

Personal Status of Refugees

The law of the nation of refugee's domicile ohéf has no domicile, the law of the country of
refugee's residence governs the personal statiefunfeesContracting Parties must respect
the rights obtained by a refugee and his dependanpersonal status, including more
individually rights attached to marriage. It isvegheless, subject to conformity, if necessary,
with the formalities imposed by state law, providedt the right in question is one that would
have been recognized by state law had he not beaoefagee.

Movable and Immovable Property
The contracting state shall accord to the refuggggment as favorable as possible and, in any
event, not favorable than the accord to aliens igdligen the same circumstances, as regards

10 The said protocol came into force dh@ctober 1967. As on ¥SJune 2000, the Protocol had 135 State Parties.
11 Article 12 of Convention of 1951
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the acquisition of movable or immovable propertd ather rights pertaining thereto, and to
leases and other contracts relating to movablérantbvable property?

Civil Rights

According to the Convention, Contracting States tnaffer minimal rights to refugees,
including the right to work, education, and sodaturity, as well as religious freedom and
access to courts.

Treatment of Refugees

Chapter IV of the Convention comprising from Aréisl 20 to 33 laid down regarding the
‘welfare’ of the refugees. Refugees are to be éxkatly the state parties as their own nationals
on many aspects. For example, where a rationingprsyss in place for the distribution of
things in short supply, refugees must be treateglgqgto natives. The contracting state shall
accord to the refugees the same treatment as @rdect to nationals with respect to
elementary education, public relief, assistancesathl security. Each Contracting state shall
accord to the refugees the right to choose thairegbf residence and to move freely within its
territory subject to any regulations applicable twe aliens generally in the same
circumstances. The Contracting State shall not sepgoon the refugees’ duties, charges or
taxes of any description whatsoever, other or higien those which are or may be levied on
their nationals in the similar condition.

lllegal Entry of Refugees

Refugees who have illegally entered their terr®rivithout authorization from a country

where their life is threatened are not subjectanctions if they report themselves to the
authorities promptly and prove reasonable reasonghkir illegal entry or presence. The

contracting state shall not apply to the movemehtich refugees any restrictions other than
those that are necessary, and such restrictionsatia be applied until their status in the

country is regularized or they obtain admissiommother country, according to paragraph 2
of Article 31. The Contracting States must provalaeasonable period of time and all

necessary facilities for such a refugee to gaimpssion in another nation

Expulsion of Refugees

Article 32 of the convention says that contractirfions may not remove a refugee who is
legitimately present in their territory unlessstfor reasons of national security. According to
paragraph 2 of the aforesaid article, such a refugay only be deported after a decision
made in line with due process of law. The partiestigive a refugee a fair amount of time to
seek legal entry into another nation. The Contngcttates reserve the right to impose any
internal measures that they deem necessary atigueh

Travel Documents
Unless compelling considerations of national ségwi public order necessitate otherwise,
the contracting state shall give to refugees ldwfiving in their territory travel documents

12 Article 13 of the Convention of 1951.
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for the purpose of travelling outside their temytoaccording to Article 28 of the Convention.
The contracting states may issue such a travelrdectuto any other refugee in their territory
who is unable to obtain one from their country afviul residence; they shall give
sympathetic consideration to the issue of suclasetrdocument to refugees in their territory
who are unable to obtain one from their countriaafful residence.

General Obligations

The convention under Article 2 lays down that everfugee has duties to the country in
which he finds himself, which require in particuthat he conform to its laws and regulations
as well to measures taken for the maintenanceegbtiblic order.

Prohibition of Expulsion or Return (refoulment)

According to Article 33 of the Convention, no Catting state shall expel or return a refugee
to the frontiers of territories where his life seédom would be threatened because of his
race, religion, nationality, membership in a specsocial group, or political opinion. Thus,
the principle of non-refoulment prohibits rejectioha refugee at the frontier and expulsion of
entry. The principle of refoulment is required t® followed by the states in order to prevent
human rights violations.

Access to Courts

The Convention under Article 16 Para 1 lays dovat threfugee shall have free access to the
courts of law on the territory of all contractingtes. He shall enjoy in the contracting states
in which he has his habitual residence the sana¢nignt as a national in matters pertaining to
access to the courts, including legal assistandeeaemption fronmcaution judicator solve.
The convention recognized that a person's refutgassends under specific circumstances.
Once a person is determined to be a refugee, #rabp's status as a refugee is maintained
unless it is terminated by the refugee's actionsh &is re-establishment in his or her country
of origin (i.e., the country of nationality or foen habitual residence in the case of
statelessness), or fundamental changes in thetwigjeircumstances in the country of origin
on which refugee status was based. The latteraskras the ceased circumstances clauses or
general cessation provisions.

Conclusion

It is to be noted that the Convention does notidea safe haven to terrorists, nor it protects
them from criminal prosecution. On the contrarye @onvention is carefully framed to
exclude persons who commit particularly seriouses. The Security Council Resoluttdn
adopted on September 12, 2001, after the terraaists that took place in New York and
Washington on September 11, 2001, prohibited theestto deny safe heaven to those who
fiancé, plan, support or commit terrorists actspmyvide safe heavens. It implies that any
person who participates in the financing, plannjprgparing or perpetrating of terrorists acts

13 Security Council resolution 1368/2001 dated SEPBER 12, 2001. Resolution 1373 adopted by the Security
Council on September 28, 2001 also stated thatladir states shall deny safe heaven to those whad@ plan,
facilitate or commit terrorists’ acts.
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or who supports terrorists’ acts shall not be gitamorists status. All states therefore should
take appropriate measures to ensure that the asgekers have not planned, facilitated or
participated in terrorist acts.

Further, states should ensure that a person graetegee status is not involved in terrorist
acts. In the face of deteriorating treatment stedgléor refugees and asylum seekers, IHRL
serves to reinforce refugee protection as welloadeffine and give meaning to the 'right to
enjoy asylum' component of Article 14 of the UDHR.the event of a conflict between the

two bodies of law, the higher standard must prevel only because treaty interpretation
requires it, but also because the underlying ratmif both IRL and IHRL is to recognize

“the inherent dignity and... the equal and inal@eaights of all members of the human
family as the foundation of freedom, justice, aedge in the world*

14Supranote 7.
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New Dimension of Affirmative Actions with
Special Reference to Economically Weaker Section

Mr. Mohan Mishrat

Abstract
After Indian independence, the Indian governmens wammitted to including the country's huge, histily
oppressed population in political institutions. Rickl leaders preferred those communities thaetheconomic and
social discrimination as a result of the caste sgstbefore to independence. The 1st Amendment dridizan
Constitution provided for the representation of &&.T. by providing them quotas in educationalitosibns. Over
the time being, constitutional changes have addetiravised the reservation system for providingadguastice.
Then, in 2019, it made changes to provide resesmatifor economically disadvantaged people and made
amendments in the constitution for this sectiothefsociety, which is seen as an act of EconomiticéusT his
research looks into all facets of EWS, particulahg 103rd Amendment Act of 2019, which gives arE3#rvation
for economically disadvantaged people or Weaketi@ecof the general category.

Key words:Reservation, Government, EWS, Constitution, Jeistic

Introduction
“If we were to select the most intelligent, imadina, energetic, and emotionally stable third
of mankind, all races would be present.” ------- drfz Boas".

Humans are not all created equal. They were bam distinct communities with diverse
economic prospects, social standing, and otheorf&cin this situation, people of all kinds of
life lack the resources to meet their basic nekedbdia, there are disparities between castes,
tribes, and the rich and poor. S.C.s, STs, and CB€she names given to these groups. All
communities cannot be equally capable of addredhigigdemands due to inequalities among
them. The State must provide particular assistemtige less privileged sections in society in
order for everyone to enjoy equal advantages. Teof-a-kind service is a compensation
measure taken by the government to compensatevdistadied groups for past or current
inequality. Reservation is offered to several @adga the Indian constitution, including SC, ST
and OBC economically disadvantaged classes, asaw@llomen in some situations, to ensure
wellbeing of all people living in the country.

In India, some castes are economically poor butaosidered socially backward, despite their
social and educational status. Reservation doesahoiv them to receive caste-based
affirmative action. They are referred to as "geheategory" persons since they are not eligible

1 Ph.D. Research ScholaBepartment of Law, University of Rajasthan, Rajasthan.
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for reservation advantages reserved for S.C.s, &W50BCs. They are classified as EWS by
the Indian government (Economically Weaker Sec)idsople from the EWS group received
a 10% reservation in posts in central governmegamisations in January 2019. A person’
family which earns total less than Rs. 8 lakh gaaryfor his or her family qualifies for the EWS
group. The Union Government recommended the resemvid the EWS in the Constitution
(One Hundred and Twenty-fourth Amendment) Bill éheduled to be introduced in 2019.
Recruitment to positions within central governmtgs begun in numerous central government
agencies in India under the laws for reservatiquetaple from the EWS. This paper talks about
evolution of concepts relating to economic backweass.

Affirmative Actions with Special Reference to EWS

The Constitution (108Amendment) Act, 2019, which altered Articles 15l di6 of the Indian
Constitution and inserted new clauses, went infecefon January 14, 20%9This new
amendment allowed the state to provide ten per m=@rvations for various classes of the
society. Thus, it brough up the scale of resermatto overall 59.5%, namely, 15% for Scheduled
Castes, 7.5% for scheduled tribes, and for Othendeard Classes of Non-Creamy Layer, which
are otherwise referred to as (OBC-NCL), to 27%.

EWS shall be as determined by the State from torterte based on family income and other
indicators of economic disadvantage, accordingttEaplanation'. Indeed, S.C. was adamant
that economic deprivation should not be the soleltimn for reservation, and that reservation
is merely a means of granting access to societylsrarepresented groups, not an anti-poverty
programme. It has regularly decided that overaéreations should not exceed 50% in order
for the reserve to be fair and not negate the siright to equality. The Court has stated that
this is a binding law, not just a prudence rulewidger, the most recent Constitutional change
has removed the ‘50 percent ceiling.” Legal histsinpws that whenever the Supreme Court
made an unfavorable judgement on reserves, Paritamesponded by modifying the
Constitution to overturn or overturn the unfavoeahiulings. The Constitution (103
Amendment) Act of 2019 is the latest move in tightiito overturn the Supreme Court's ban on
economic grounds for backwardness and the 50 peresgrvation cap.

Mandal commission report

In India, the Mandal Commission was founded in 1By3he Janata Party, then led by Prime
Minister Morarji Desai, to "identify the socially educationally backward." It was chaired by
B.P. Mandal and examined the subject of seat raBens and quotas for people to address
caste disparity, assessing eleven social, econanit,educational parameters to determine
backwardness. The commission's 1980 report affirndidn law's affirmative action system,
under which people from lower castes (Schedulebesr(S.T.), Scheduled Castes (S.C.), and

2 Shetty, Ashok Vardhan. “Can the Ten per Cent QuotaEfmonomically Weaker Sections Survive Judicial
Scrutiny?” The Hindu Centre 6 Nov. 2019, www.thehinducentre.com/publicatipo$ity-
watch/article26436396.ece.

3, Wikipedia contributors. “Reservation in India.” Wikipedia 6 Jan. 2020,
en.wikipedia.org/wiki/Reservation_in_India.
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Other Backward Classes (OBC) were given exclusteess to a small number of government
posts and college seats. These limits would beasad by 27%, bringing them to 49.5 peréent.

The commission's report was submitted in Decemb8B801 They offered other
recommendations in that report, including expandhng policy of reservation in benefit of
OBC:s if any differences relating to poverty, etccur in the future, which will widen the gap
between the castes. Not only that, but it alsonahbfor the abolition of the reserve policy under
specific conditions.

Indra Sawhney Case

Indra Sawhney S.C. looked into the constitutiogaditthe OBC's 27 percent quota, as well as
the 10% reservation for economically deprived sestiof society other than Other Backward
Classes, Schedule Castes, and Schedule Tribea vaniety of other reservations concerns. The
'50 percent ceiling' guideline was reaffirmed,kétig a compromise between official equality
and substantive equality. Surprisingly, the Supréoart left a minor loophole in its decision
by stating: "While 50% shall be the rule, it isalihot to take into consideration some specific
circumstances deriving from the country's and pespremendous diversity." It should be
noted that, The Gujarat government issued an Ondsan 2016 in response to the Patidar
agitation, providing 10% reservation in higher etian and public employment for
"economically weaker sections of unreserved categavith annual income below Rs.6 lakhs,"
which was quashed by the Gujarat High Court in 284€ed on the Indra Sawhney precedent.
The Gujarat High Court rejected the State Goverrni:iergument that the "extraordinary
situation” in the Indra Sawhney case justified afivlg the "50 per ceiling” rule for reservations,
stating that no such "extraordinary situation" tedsin the case of economically disadvantaged
groups' reservatiorts.

But in the present situation, there arose the faettis reservation. The term "extraordinary”
case demonstrates our contemporary world, i.g¢hefe is a poverty-stricken individual of
general Caste, then he should be given exclusivesado fight fair with others, to maintain the
proper balance of equality among the castes om@moenic basis.

In India, there are also many welfare laws andcpesiconducive to promoting the development
of the backward classes by providing them jobshatrminimum eligibility criteria without

specific conditions. And these are not caste-basedtegory-based benefits. Welfare plans to
protect the poor and disadvantaged, as well asttertprepare the labour force on the lowest
rungs of the skillleconomic wellbeing ladder, totggpate more completely in the process of

4 “Wikipedia contributors. “Mandal Commission.Wikipedia 2 Jan. 2020, en.wikipedia.org/wiki/Mandal
Commission.

5, “Mandal Commission Report | Encyclopedia.Com.”  Encyclopedia.Comn
www.encyclopedia.com/international/encyclopedianaaiacs-transcripts-and-maps/mandal-commission{epor
Accessed 7 Jan. 2020.

6,.Shetty, Ashok Vardhan. “Can the Ten per Cent QuotaEconomically Weaker Sections Survive Judicial
Scrutiny?” The Hindu Centre 6 Nov. 2019, www.thehinducentre.com/publicatipn$ty-
watch/article26436396.ece.
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economic growth acceleration. There are some ratisechemes issued for economic
advancement to the weaker section of the society.

Deen Dayal Upadhyay Grameen Kaushal Yojana

On September 25, 2014, the Ministry of Rural Depeient (MORD) announced the Deen
Dayal Upadhyaya Grameen Kaushalya Yojana. DDU-GKMa ipart of the National Rural
Livelihood Mission (NRLM), which aims to increadeetvariety of income sources available to
low-income rural families, but also take care @ thture of the rural young peogle.

Mahatma Gandhi National Rural Employment GuaranteeScheme

On February 2, 2006, the National Rural Employnt@uéarantee Act of 2005 was signed into
law. (MGNREGA) This concept is an Indian labour lamd social security strategy that intends
to give persons living below the poverty line thight to work" (BPL). Unskilled labourers in
rural areas are granted 100 days of work eachyreder this programme. Women should make
up half of the workforce. The central governmenesponsible for 90% of the funds, with the
states payingfor the remaining 10%.

National Rural Livelihood Mission

The National Rural Livelihoods Mission (Aajeevikains to support and strengthen women's
self- help groups across India. In this schemegtheernment provides a loan of up to 3 lakh
rupees at a rate of 7%, which can be reduced tdf #36 loan is repaid on time. The learning

era thought many things; thus, provisions and sdichange according to time, but the motive
remains the sante.

Deendayal Antyodaya Yojana-National Urban Livelihoas Mission (Day-Nulm)

The mission's goal is to offer underprivileged hehadd members with competent self-
employment opportunities, allowing them to imprdiveir living conditions. The mission's goal
would be to gradually provide shelters and assigtémthe cities homeless. Moreover, it is also
imperative to help the vendors of urban streetsgivyng them certain facilities, namely,
institutional credit, social security, suitable sps, among many things.

Review of Literature

In order to investigate the many features of thitipal thinkers, an attempt is made in this
study to explore the available material on the meg®on system and the Indian Constitution.
No such work in the form of literature has beenaimrthis field. It came into the spotlight after
following the Government's decision to implemera #03rd Constitutional Amendment Act,
2019 which amended the constitution for providiagarvations for the Economically Weaker
Sections (EWS) to make them uplift. Though the Reg®n system has received enormous
support from the Indian caste groups and Policymsaded political system, there is a dire need

7- http://ddugky.gov.infhttps://www.nrega.nic.in/netnrega/mgnrega_new/Nragane.aspx.

8. “National Rural Livelihood Mission.” RBI, 9 Jan. 2020,
www.rbi.org.in/Scripts/NotificationUser.aspx?ld=B&Mode=0.

9-“DAY-NULM.” Nulm.Goy nulm.gov.in. Accessed 7 Jan. 2020.
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of credible academic literature to analyze the auies and shortcomings of the existing
Reservation system of the India.

Social Structure and Reservation Policies

According to a study the increased political representation positivdggreases the poverty
for the Scheduled Tribes, especially in rural aréas B. R. Ambedkar was a progressive
thinker, a man of love, affection, energy, and astéism for life. He was always trying to find
peaceful solutions to difficulties; therefore, hentto great lengths to make reservations for
the lower classes. In 2008, Prabhakar Joshi begéingva Sanskrit biography of Ambedkar.
Because Babasaheb's life is rich with facts thatreme the struggle against the system, and is
against humanity, this summary was prepared abeutiitire reservation system.

In a study? about the liberation movement of Dalits minorifys the name mentions, the Dalits
were always under considered in every area, whéthemrelated to work or personal field,
which always halted their progress, and thus, theeee need of reservation. Since its
incorporation, the reservation policy has alwaysno@ subject of debate. It has become a source
of both criticism and praise. The reservation efygiis said to boost the reputation of the person
bestowing the status by allowing them to work floe government. Merit isn't guaranteed
because various levels and professions are detedrbinreasons other than performance, such
as birth.

Conclusion

Reservations based solely on economic grounds @tre mperfect solution, but the urgent
requirement is to set a time limit for the resevatsystem to be phased out rather than
extending it indefinitely. The concept of resergation being upgraded and expanded, even
though it has a positive impact on the studentsrigghg to the EWS category, still negatively
impacts the deserving students on their fair opmities. Reservation benefits should also be
regulated maybe like restricting the benefits dolyhe first two children of the family without
considering the number of children they have ohgps restricting the reservations only till the
undergraduate program, and further educations ghmubased on the merits and not based on
the reservations, or at least there must be a wagentify the first-generation learners and
extending up to two generations.

The reservations should be regulated to ensuregairtunities are being somewhat given to
all the deserving students despite their sociafesoc conditions. In this way, the quality of the
students will be increasing. The intention in whiekervation was brought was commendable,
but how the reservation is progressing tied with plolitics has made political parties, civil
societies, scholars, and non-specialists ask aafuedtal question of revision of reservation
with the progress of time. Since all political pest one or the other way tried to appease one

10.Chin, A. (2010, October 28)he Redistributive Effects of Political ReservafimrMinorities: Evidence from India
NBER. Retrieved January 13, 2020, from https://wwwrdvg/papers/w16509.

11 Jangir, Dr. Sunil. Kumar (2013). Reservation Poliryd Indian Constitution in Indi&eservation Policy and
Indian Constitution in Indial-3. http://iasir.net/AIJRHASSpapers/AIJRHASS13-pa%
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section of the community at any point of their poil career has made all political parties have
double standards on the reservation. When Dr. Akdregdroposed reservation for certain
constituencies at that time, our forefathers dithirtk to give reservations based on caste lines
for educational institutes, later with the prograsd dissents from different caste groups aiming
for political consolidation and political power haser a while pushed a political system to
work in favor of reservation immaterial of the idtegy. Still, the bigger purpose and the larger
guestion of reservation uplifting the poor, needg appressed is lost in politics.

So, its time, with the available data, the studykasizes that reservation over a while should
move towards allotting based on the economic ftbah merely on caste identity; with this
progressive notion, reservation can be more inodysiynamic, and accommodative of all caste
groups also, evolving technologies in identifyihg ineedy through Aadhar or Bank accounts
makes a reservation to work exactly where it isrided to. And also, the idea of social justice
lies not just at the societal and political leVealso lies at the economic level. Only through th
fulfillment of financial needs of the country'sizéns immaterial of the Caste, creed, and
religion can economic justice be provided, whictkessa reservation based on an economically
weaker section a reality sooner. The reservationlghsupport affirmative action more than
the appeasement politics for the vote bank. Talhttie facts mentioned above, cleaner politics,
corrupt-free governance, and visionary leaderstegeasential.



